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On the Position of Natural Obligation in Obligation
Law System of Future China Civil Law Code
Li Yongjun

Abstract ; Natural obligation intends to provide duty between legal duty and pure social or moral
duty, laying in the middle ground between legal duty and non —legal duty. Natural obligation exists in
most of European countries’ civil law code, but the specific way of provisions is different. In general ,
the ways of provisions can be classified as Germany provision mode and French provision mode. In
China, natural obligation also exists, such as agreed rates of private lending limited to 24% -36% ,
obligation plead by debtor for exceeding the limitation of action, betrothal gifts for marriage. Besides,
the legal consequence of no cause management is to pay for the cost by being managed beneficiary. And
in unjust enrichment system, bona fides beneficiary is limited to acquire existing benefit, so natural
obligation exists between legal duty and social duty. It is impossible to ignore the existence of natural
obligation during the period of making China Civil Law Code. There must be general principles of
obligation in China Civil Law Code because many scholars agree with both contract and tort as an
independent part. According to this viewpoint, it is more practical to adapt French provision mode,
which is the provision mode of general provisions & specific individualized treatment.

Keywords: natural obligation; incomplete obligation right; civil law code; obligation law system;

freedom of contract.
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(13) Cfr. Enrico Gandolfo, La nave nel diritto romano, Genova, 1888, p. 89.

(14) Cfr. Enrico Gandolfo, La nave nel diritto romano, Genova, 1888, p. 89.

(15) See Lesly Adkin, Roy A. Adkin, Handbook to Life in Ancient Rome, infobase Publishing, 2014, p. 206.
(16]) See Julian Bennett, Trajan, Optimus Princeps, Routledge, London and New York, 1997, pp. 139s.

(17) See Lesly Adkin, Roy A. Adkin, Handbook to Life in Ancient Rome, infobase Publishing, 2014, p. 207.
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The Security Guaranty Liability of Customer Service Facility Operators
in Roman Law and Its Reception and Development in Modern Law
Xu Guodong

Abstract ; In ancient Rome, the customer service facilities include ship, hotel, stable. In the 2nd
century BC, one praetor issued an edictum, and awarded passenger action against operator of the
facilities when the property that they hand over to above — said operator for custody was stolen, making
them to assume a strict liability, qualifying their actions as quasi delictum. Then, the jurists expanded
constantly the scope of application so as to reach a more perfect protection to the property of passengers.
Modern countries received this system or in the civil code or in the commercial code, and further
expanded its scope of application so that it covers the personal safety of the passengers. But in most
countries, the customer service facility operator’ s responsibility is viewed as a contract liability, dealing
with it in the frame of emergency deposit, and setting the upper limit of liability of operators. China
made legislation about the liability of safety of personal and property of customer service facility operator
in experience way, and in fragmental way, so they have many loopholes, furthermore they only made the
above — said operator assume a fault liability, resulting in an insufficient strength for protection of
passengers. Meanwhile a legislation in way of reception may inherit the experience of pioneers and go
less detours. Therefore, the future civil code of China should use the reception legislation pattern,
making the operator assume a strict liability.

Keywords: liability of receptum; customer service facility operator; strict liability; contract

liability ; quasi delictum liability
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Redefining the Sentencing Standards of Corruption and Bribery
Jiang Tao

Abstract; Compared with the traditional sentencing standard “ counting illicit money” , the
sentencing standard “amount + circumstances” has improved a lot, but it still can’ t solve completely the
systematic dilemma of the sentencing standards of corruption and bribery. The dogmatic path to break
through the dilemma is to take the sentencing standard “origin of retribution + ladder of charges and
punishment” seriously, established in the binary purposes of retribution and prevention. “ Origin of
retribution” means the amount of punishments to realize the purpose of prevention of crime and moderate
consideration of preventive punishment based on amount and circumstance in case of surplus punishment
brought by punishing for retribution, rather than establishing the ladder among crime, responsibility and
punishment while establishing the ladder between charges and punishment needs to give priority to the
meaning of fine and other property punishments to realize the justice of measurement of penalty. In so,
it is the prevention of crime by origin of retribution and the ladder between charges and punishment by
property punishment that becomes the inner standard of legal penalty of corruption and bribery.

Keywords: corruption and bribery; sentencing standard; origin of retribution; ladder between

charges and punishment; counting illicit money; surplus punishment
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The Pretrial Hearings of American Criminal Proceedings Openly and
Its Significance to China
Gao Yifei

Abstract; The pretrial hearings of American criminal Proceedings refers to a Judicial examination
conducted by the magistrate for the law — enforcement behavior which violates the defendant’s constitu-
tional rights, including arrest hearing, detention hearing, bail hearing, preliminary hearing and voir
dire. Pretrial hearings openly protect citizens’ right to know, but may adversely affect the defendant’ s
fair trial right. Through a series of precedents, a rule that “The pretrial hearings openly as normal, not
openly as exceptions” was gradually formed in the United States . The American pretrial hearings openly
has great significance to our country. We should increase the legal category of criminal pretrial hearings,
expand the extent of the publicity of hearing, give the litigants rights of relief, allow the media to attend
and interview the criminal pretrial hearings.

Keywords: the criminal pretrial hearing; hearing openly; freedom of expression; fair trial
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On the INUS Causation Theory in Environmental Tort
Chen Wei

Abstract ; Either in academic or practical field, there are respectable confusions of ideas about the
causation of environmental tort. On the one hand, the classical sufficient or necessary condition theory
could not be applied to interpret the causation in environment tort. And there are no deep researches in
partial causation theory which could fit this causation type. On the other hand, lacking analysis to the
applicable scope of the theories and methods which could be used to judge the causation has resulted in
some misunderstandings in the relations between these theories and methods. Applying INUS condition
causation theory to environmental tort field and researching the minimum sufficient condition in the
causation between conduct and agent and the causation between agent and damage could not only explain
the nature of the environmental tort causation but also show the right positions of all kinds of judging
theories and methods in the whole judging process.

Keywords: INUS condition causation; environmental tort; general causation; epidemiological

causation ; partial causation
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(1) EBRER K ZE LGS EHE 4 R FACE % o) 5, 0 : Rebecca MM Wallace & Olga Martin — Ortega, International Law
140 — 143 (7th ed. , Sweet & Maxwel 2013) ; JAEA: . ([EFRIL) , BOUR Y 1 ARAE 2007 4E i, 56 190 - 196 01, FXXLITiEES
UL < B R B LI 7= s AL A 5T ), b R BBk R 2t i 1987 4F i 5 R ali— « (I R f o) JE 2 i 7 —— 3 2 E 2
k), ZRAVR (HL) 1990 4 ; 28 7150 - 58 G ) AU FLE R 5T AR E PR AT | BRAATE B bR 28 DIk 1 — A3k
[FIIEAE Y |, b 5 2 H kL 2005 4ERT ; 38 JLARE DL SCE 3, 2 UL : Hazel Fox & Philippa Webb, The Law of State Immunity (3d ed. ,
Oxford University Press 2013) ; Yang Xiaodong, State Immunity in International Law ( Cambridge University Press 2012).

(2] JEAFE, BRI I I £l AR G o) R 25 AR SCHE LR 2 , A A& (HASBR T - Phillip Riblett, A Legal Regime for State — Owned
Companies in the Modern Era, 18 J. Transnat’l L. & Pol’y 1 (2008 —2009) ; Andrew Dickinson, State Immunity and State — Owned
Enterprises, 10 Bus. L. Int’197 (2009) ; Tom McNamara, Foreign Sovereign Immunity During the New Nationalization Wave, 11 Bus.
L. Int’15 (2010) ; Tai - Heng CHENG & Ivo ENTCHEV, State Incapacity and Sovereign Immunity in International Arbitration, 26
SAcL) 942 (2014).

(3) AVZEEBERE Kb E E A A 3 A8 5 ) = 0 35BN R T . Transatlantic Shiffahrtskontor GmbH v. Shanghai Foreign Trade
Corporation, 204 ¥.3d 384 (2d Cir. 2000 ) ; Lehman Bros. Commercial Corp. v. Minmetal Intern Non — FerrousMetals Trading Co., 169
F. Supp. 2d 186 (S.D.N. Y. 2001) ; Voest — Alpine Trading USA Corp. v. Bank of China, 142 F.3d 887 (5th Cir. 1998) ; Rosner v.
Bank of China, 528 F. Supp. 2d 419 (S.D.N.Y. 2007) ; Animal Science Products, Inc. et al. v. China National Metals & Minerals
Import & Export Corporation et al., No.2: 2005c¢v04376 — Doc. 163 (D. N. J. 2010) ; OrientMineral Co. v. Bank of China, 506 F.3d
980 (10th Cir. 2007).
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FEIPRARZY L0 RS R 2R 1977 48R4 [ E BRi%i 22 5123 (UN International Law Commission ) FF
I A G R S HIW #2253 Z24F 55 17,2004 4F 12 A B R 2 i (BRG]
FICH I re 48 B33 40 /N 24) (United Nations Convention on jurisdictional immunities of States and their
property , I SCTRIFR UN A24) |, I FFRCRE R 51 75 48 7 AR A 2 A P A R0 gt R R L7

T — BRI AL N T 57375, () DX 73 [ 5RAS B 3% sl f A Al 3 3, A A Al o2 B
I ST YRS 200 SR, AN e g L8 RS poR Z v [ AT Al A FR A O B R ALK
— R4y T IR AZ Ik B AR e L0 X AR, A Al i ERCER S Bk R, AR
g i B 2 A ARG, A Al A2 ERGER SR (Y 17 58 325K 5 75 B L AR S e T AE Y

BEE T A Al S B0 U AN W O, A Al 28 1 AR BE iRy 24, Iz, R
RFRE Gl — " B RS TAREE, Ml — P87 I O Z ARV RE TR R EURE B
e LAV A A 28 5 i AR R L 5K, A TR L B i R 52 B A Aol EAER S S A, R
HEBRHE R th BLI R AT AT BE . A, i H R [ A Al SO8TAL T 42— R i 3l 42 B 4R IR I
B, B Al FACER G0 A% 1 R E %5 FEA Al 7 R A o A SRR ™ S DL A Al 5 AR A
T E 2 55 gt ok, B Ik B A Al FARGEA% FUE IS — 3. HE T, A7 0 B L LR [ 52
SEEAEBR A 25l b, AT A Al AR A B s 1

ASCE e 52 S EAMNE EAFER k) (Foreign Sovereign Immunity Act, T SCRTFR FSIA) (5% [F [F
Kk 5E) (State Immunity Act, N SCHEFR SIA) LK UN A 245100 %6 B Al i) S AURR S o 46 1) e
P A =i 2 T] 1) X ) A ) 53 A 56 R B AP AR R ), AR5, A S ik 22 491 i T 2003 A v i
JE A ] AT Al DG T A Al S ASCRA B [0 R Y 52 B 55 57 37, T8 Y aH 2 SRR N7 37 T RE A AE 11 [7)

(4] D. Gaukrodger, Foreign State Immunity and Foreign Government Controlled Investors, OECD Working Papers on International Investment
(OECD Publishing 2010).

(5] Id. at5.
(6] HEHIZALE IR 1976 RSN IE R FR A L)  IRNTUA 8 A E AN AL, G5 R | LU | ZE 3 6 407 8 L 5 2R
NN g D EE

(7] HEAAME, AL 30 MEFMAMEZFEM . HEETRA 28 MEZREE, b 8 AN EFtHE, AL EREEBR,

(8) S ULTEHEE: 5 CEBRFAL) , = S80F A USRSk 2007 4RR, 38 72 00, Lo e v el 5 [ 50 i ) 8 1Y 3 — T 2
fil WA SR 2R v, 1983 AEA), v [ AP AR B S 2 ) 3 1132 A8 A I s, 32 K A AR S e 1 I Rk JROU , LUK T SE R
TN ) 2K AP S S0 S SR o FE R S —A> SRR A TE A] 4 Bt 55 m) s oA o

(9] L2007 4R R0 7 A wIVF T ESRATS A B g vRoh EARAT SR ;2010 AR g2 i A ml e b AR A | AR
BIhERA TR, EURZRG)2 FK 5 50 : OrientMineral Co. v. Bank of China, 506 F.3d 980 (10th Cir. 2007 ) ; Rosner v. Bank of
China, 528 F. Supp. 2d 419 (S.D. N. Y. 2007) ; Animal Science Products, Inc. et al. v. China National Metals & Minerals Import
&Export Corporation et al. , No.2: 2005¢v04376 — Doc. 163 (D.N.J. 2010). E(ETRFE 5L LN ER SRS 5KKAWR)
2016 4 6 J , v A s Tl A PR ep [ b R ATE SE VB IR G800, FRUER A R R A o oK

(10) ¢3¢ EAEE [ Y EARGHR S S0 ik, — I T2 R R 1 ] A A i SOk, HLOE 2 RO Il A i 24 ) 1 )l 0% ), G ST gt 2
SR ) G0 B A 240 ) BRI SR 325 5 7 — 75 T PR S T84 ) ) SO 6 3 X R DR AR 0 25 ) 5 ) 2 AN 6 3 12 LA B X CUN R A
2y) W RN SCAHR ™ A T B . 558 UN TR A 2) J2 R R A IS 2 1 R AR R AR 2 Ty e — I K o 3 FH 1) [l B % 24
SR, 2 YT PRt 23 oA SR A ER e A SRR R 3, LT A8 IR AR o ) vk S B A R R G [ 5 N7 0k A ) 0k S e A
TR, e ingLE O 2 e R0 S | HUN B350 /N 20) 4N Jones v. Ministry of Interior of Saudi Arabia, UKHL 26, 26 (2006) ;
[2007] 1 AC 270.
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5] 5% Be v A 0] 28R ( Lack B. Tate ) 35 pRi 38 [ R LR (SR FR“ Z8RF 20 pR 7 ), 25K E BUR B9 B LA T
ANBEE2Z EAGER e, 26 A I R BUR L 7] BRI HA So BRIE 120 (HZRRE2A bR 1Y BR 68 S B8 &8 T 47 LG
(5K, P BE AR FH BR A e e ) AR b R 275 JEAT BN LG B 2 L , 33K 45 96 [ 1k e B 38 el SR AN
TEPERIA—2rE, 1976 4FFE 25 7 COME ARG 158 ) (FSIA) |, DU A 20K BR i %5 56 2
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FSTA J2& 36 VA Be b BRAT JCH M [ 58 TG S i ME— AR DR, LR AR 22 48 02 A ) ] 5 A 36 el =2
A FAE T BRAEFT G FSIA BISMEIE . FSIA 25 1603 Z5MUE , “ FhE 4246 M E Y BUA 7332 (po-
litical subdivision of a foreign state) B #ME AJ/CEEHLAY B ST (an agency or instrumentality ) . H A7,
“HME BB A" S48 T IULART SEAA : (1) 27 ¥R A FEBTEHA 5 DK (2) SR Jm A1 5l - B
1B 73 CHIHLE (organ ) , BH: 2 80B Ay BHA BT A BUR T4 E SOLBOR 43 3 524K 5 DL (3) BRIESE R
BEM 2 B IRARMR BT A 55 = A R i 24 130 AHITIR 25 3 i, FSIA (1 EACE o AR AL
& FAURFA G B 45 R BUA 53 3 A K M HBUA 73 S AL B . FSIA IR A IX
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(11)  See The Exchange v. McFaddon, 11 U.S. 116 (1812). Thaf/RAIEE £ g b5 5] « [ 52 6 HC A5 00 Bl A () 4 S ASL A A0 248 5
Hefluf o RATEIZR A 2 A BEMLARRS] o AEAIoR B ARSI BR ] SR8 X AL H 55 o

(12)  Letter from Jack B. Tate, Acting Legal Advisor for the Secretary of State, to Philip B. Perlman, Acting Attorney General ( May 19,
1952), in Changed Policy Concerning the Granting of Sovereign Immunity to Foreign Governmenis, 26 Dep’t St. Bull. 969, 984 -85
(1952).

(13) HJESCmr .
(a) A “foreign state” ---includes a political subdivision of a foreign state or an agency or instrumentalityof a foreign state as defined in

subsection (b).

(b) An “agency or instrumentality of a foreign state” means any entity
(1) which is a separate legal person, corporate or otherwise, and

(2) which is an organ of a foreign state or political subdivision thereof, or a majority of whose shares or other ownership interest is owned
by a foreign state or political subdivision thereof, and

(3) Which is neither a citizen of a State of the United States -+, nor created under the laws of any third country.

.84 .



it B A A b A R KA Z—F

72 IFRT LA C 4% AR 529 W) FE RE SR, G IRk B 2 B 42 IR SRR A% O D RE R BUR PE 1 I
SERDIEPER” AR BUSTERY ™ SRR 2 “ A sr iy ” 150 A FSIA B2 5FISE BT LA
KA1 B A AR EZ 55 o X TE8 =50 i SR HBR SR AR R i E AU S WE A% 1 A1 ]
TR ST B, AN RE R IR S I 0 o — [ G ST O SR o X At U 5 W 2, AR A P 7
TR ST A [E A Al HE AT SZ AT

s 2 AT IR AR BN SR R SR T AN BB 73 SCRIALG , Bl 2 M
1 s A T A AU T4 [ s BGA 7 SO SR o ST B S B T S T4 s 23 SRR
KRV Z2 A R A Ak 8 T AABTAR e B B AR vh A Z2B0B 0y sl A B A U T4 ] B
0" o KT ,2003 4 Z i, A BN - i 5e— AU s P14 280803 i 524k,
WAFE BBt SME AT, RIS [ 52 ) e 2 MO0 AT oA 45 26 4F 160 {H 2003 45 # AR £ i 23 )
VR T LRSS v, SC IRl B i B P - ARG A e U A1 [ [ 58 B HE 0 AT 22 SO sl H A
JITAR A, ) T A AL AN W A2 2 BUBAy slHAR BT A A R R 070 Z BBy sl AT A A, T
PR SRR AU S AP — R ) X R  FE SRR VRN, AP E [ K
A 2 BB Ay BHAB I A A Al , A O 75 32 B S p i, #R AT 5 FSIA 5 1603 Z& b iy “ ALRE AL
R R R

it X A QBRI M S = A2 A nT R, R I T, S0 51 22 8080 B9 A 4
bt FSIA AR 2R 0K, BA 5 TAUEFA 5 AR BB LS5 . FSIA B2 kR & d ik
R AR LM B SR TT RE 2 BB 2R BB, AR E R 5 8 ) R Al s B
foliz s AU AR /] R SR RAT HE TS CEURPR A LR LU A AT L 2 44 ST o MR Y
NS

(D) ZEEX . BA L UARREENH RN LA TR

e [ 5 U SRR iy AT Af SR 2 o 6 0 T ST 8, — U D RO 1) R i R ) e 4 S L (E
YN T o — B SCRCHBAL (20 SRR T 1975 48 B9 ZRIRGE R BEW AT BR 2 Rl RO 7= i R 37,
AN 22 AL 2 5 AT BR A 3 A 32 SO A B L2 R B SCRN 208 X 8 6 2 SR 43 B — 3+
23] 1978 AFa [ i 2 il ad ( E S RIE 58) (SIA) i3k SHHE 1 0 (13K e 16485 A AT Dt 147 BR il
e d L or g 22

SIA 33 4 23 25, 5 1 A8 AP SRS KA B A BE AR . 45 2 23055 11 Z000%E T 4b

(14) JE3CH: The concept is intended to include a corporation, association, foundation or any other entity which, under the law of the foreign
state where it was created, can sue or be sued in its own name. See H. R. REP. No. 94 — 1487, 15 (1976) , as reprinted in 1976 U. S.
C.C. A.N. 6604, 6614.

(15) Transaero, Inc. v. La Fuerza Aerea Boliviana, 30 F.3d 148, 151 (DC Cir. 1994 ) ; Garb v. Republic of Poland, 440 ¥.3d 579, 591
(2d Cir.2006).

(16) In re Air Crash Disaster Near Roselawn, 96 F.3d 932, 939 —41 (7th Cir. 1996).

(17) Dole Food Co. v. Patrickson, 538 U.S. 468, 473 —476 (2003).

(18) Id. at477.

(19) H.R. REP. No. 94 - 1487, 15 -16 (1976), as reprinted in U.S. C. C. A. N. 6604, 6614.

(20)  ZRIIH): RIS HA G o) R 1Y LU 8B 98— AR I B A | I B RATE R ) B 8 Bk 1) — A~ 2L [R] SR80 |, Jb 5 o it 2005 4F i,
%584 1L,

(21 [A)7E 20 515,56 85 UL,

(22)  [AVE20 5145, %5 87 71,
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E [E K2 AR IBIS . 55 14 50508 T ERE R 0K, H s 14 22(1) e, A F AL
SRR [ G « FAUE A G 5 i B AT A HR A 32 ml A o0 1 5 1% B U DA K i [ BUR 4536
ZAREIIE , A8 ERGR oM 1 B 7 ARG )2 B R EURA T LG A 00T B R U R iE
AAEAT SR (LA AR JSr SR ) o STA 26 14 25(2) stk — B Rl , b 7 SR A e 2 40 R 4%
PRI, A A FACR ST - (1) YRR Bz ST SR T AR T 8947 5 (2) I BLAME E 5T [ A
THIE Tl S5 F e L2)

FRAIE STA 55 14 J% G045 EA Al AE Y i SR ORI STA TR A EACER S iy 24K (EJE 2 g
ST AR W i SR, AR FAUER TR, Rl I 52— IR IA TR P RR AL, AR A 14 55(2)
FOUAE , 24 ST SR AT AR, I HAERAEETE T, B A By o ] LA TR S I, © i 7 524K
BA ERER T

S SRR SR T AR Ty o & STA FEBA X A 47 3 — 20 BLE , 52 3%
g B AR A PR 2T 15k X0 EA T R FFAEAT o PRSI EIBE“T Congreso del Partid” —%&r, |
YFEE lord Wiberforce AN : “AUAAAAEBUR H B ERSIHLIEAS BRI N AR =AU T AL EAU T
TERBNAT R SRS, B2 AT 0 B RER T 357 (whole context) Hi &, YU HUE AU T A I = FAEAT
7 24 SRR, BN 2 A BLE S AT R T B AT R E T R E R AT NI SR AT
TR, TEFEE B H —% 4 “ Kuwait Airways Corporation v. Iraqi Airways Co. ” 1, FifiEE Lord Goff
K AT HEREZAT AT R BUNE ATy, MEHERA N EARER AT LU ATy s — 4> S84k
AR T BUR B0 B R H8 75 R AT A — & WU EAUT R, R 24T A B FTREAS BA EAUT
R L2 XA AR STA HESE T A7 0 1 AR ) i M 2 0 il vy SR J2 5 B AL
ERRTEAR I e SR, T ARAR S B — AT AT O 1Y AR 1 LA T IR AR [ A Al 4 A = AL
SN

(23)  HHECJF K« States entitled to immunities and privileges.

(1) The immunities and privileges conferred by this Part of this Act apply to any foreign or commonwealth State other than the United
Kingdom; and references to a State include references to—

(a) the sovereign or other head of that State in his public capacity;

(b) the government of that State; and

(¢) any department of that government, but not to any entity ( hereafter referred to as a “separate entity” ) which is distinct from the ex-
ecutive organs of the government of the State and capable of suing or being sued.

(2) A separate entity is immune from the jurisdiction of the courts of the United Kingdom if, and only if—

(a) the proceedings relate to anything done by it in the exercise of sovereign authority; and

(b) the circumstances are such that a State ------ would have been so immune.

(24) I Congreso del Partido, 1 AC 244, 64 TLR 307 (1983). JF3C N :The activities of states cannot always be compartmentalised into trading
or governmental activities. A state may have displayed both a commercial and a sovereign or governmental interest. The court or tribunal
must ask To which is the critical action to be attributed? The mere existence of a governmental purpose or motive will not convert what
would otherwise be a private, non — sovereign act into a sovereign act. In characterising the acts on which the claim is based, the court
must consider the whole context in which the claim against the state is made, with a view to deciding whether those acts should, in that
context, be considered as fairly within an area of activity, trading or commercial, or otherwise of a private law character, in which the
state has chosen to engage, or whether the relevant acts should be considered as having been done outside that area, and within the sphere
of governmental or sovereign activity.

(25)  Kuwait Airways Corporation v Iragi Airways Co. , 1 WLR 1147, 1161 ( Lord Goff 1995). JF 34 : The ultimate test of what constitutes an
act jure imperii is whether the act in question is of its own character a governmental act, as opposed to an act which any private citizen can
perform. It is not enough that the entity should have acted on the directions of the state (ie, literally with the authority of the sovereign) ,

because such an act need not possess the character of a sovereign act.
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AR RTEARREIE T EAUE A B AT R ARG, A e YL [E SIA 2
2 = VLAY ERGER G SR (200 b 7 S BIEEATAE 1 =AU, WA an AU 5 — A, ABESA &
R e . R EIEBEXHZE A B THe A PR 4 00 H 28 5 )UAE T, B e W] AT 2
AL J4308 AT DA 5R 38 FH EACER S il 51 .

HIR A R W LR ML 52 5 o B B VR Al AN 2 SIA () A i 2998 4k A TR 2 hiid
PSS 0F A M A B nT BE=A BACER M, FLUnwTiAR “ Kuwait Airways Corporation v. Iraqi Airways
Co. " —Z& AL 5 1990 42 AMZRHEURE UG , BHAL e it 25 23 7] (TAC) AR I AR [ 32 3 A 48 2 45 1
RS 2 W) (KAC) 19 10 2876, [F4E 9 A AR BURNIE AL T KAC, TAC ¥ KAC (1 10 42°%
MR ARIZE . KAC FESEEE T IAC, F kiR e CHLIF TGRS . TAC 7E95 [F 5Kk FAH o, 0
I B A IAE , IAC FEASE K a2 R 32% 10 22 KL (947 R A7 0 AU 1 0947 9, 5%
EAUTR AR TR 5 T TAC 5 X RALIEAT B B oz & I R AT 68 BRI B9 AT, A 32 AR A
Bk 128

(Z2)UNAA.BRFAUMNESE BR"EXH , BEREWAEE AITEEILA

R T AR TR o U S FH AN 22 1, 1977 AFBX A [ B PR A 2% 51 25 (UNILC) R kA FE K
SSEORIFIRERA R R W =8 e 7 A 2. BT AR Z IR 2 E AR A F A4
XF AR , RH A i e LA DR, A A R B S AR ME . 285 1986 4Ry — TR RIGEHN 1991 4F ) i i 58
J5i,2004 4F 12 JBE R 2 Zeiiad 1 (s [ 1 o8 b 0 P BT e A 2) (UN A 2) o A Y
P Z ERIEZ , UN R A ORI T AN ) [ 5 22 [], JEH 2 i Je v [ GRRN s [ R 2 [R) 11 %
tho RERNNEERZAE , BEIHNMELUER G BE BRI AR E GBS 5EERE, HIEAS
— B R ik T E PR 2 200 221, BEAR AR T EAER S Sl ) [ BRAB R IR , 0 i 23 %) [ B ks S
DA KA G R G N7 0 R ) 9 S e 7 A Tl R g 20

NI R FH BRI A 3 S, BRABFEAE 55 SCHLE I I AMETE , — A B B L™= 7 5 — [k e =
AERER L, LT ERCH Ly B4, A295 2 ZZny“ B a4 (1) HEK L HBURN I £ FLC (or-
gans) ; (2) A BATHE FAUU IF LLZ B 0347 F 0I5 [l 2 i 4 B 07 1 [l 8 BUIA 23 35 (3) FZ iR
HAHLA B A 5 HAth S2{A (agencies or instrumentalities of the State or other entities) , {HZfth {14 4T
FELPRTEATE E 0 FARTT 5 (4) DL EZAR S 017 140k 30

(26) [ SIA i FALE S SMUET B SRS FE AEIEE 2 B RAT I AT 32 25 R I 32 29 L N5 0 3 RV 7 3 A
A Rl R R B RS 12 NS AR R 5 BEARE A S IR B ARG (BRI SCRE

(27) Id. at 1159. J5i3C K :The exclusion of acta iuregestionis by the first requirement leaves little scope for the operation under s 14 (2) (b)
of the commercial transactions exception in s 3.

(28) Id. at 1161.

(29)  hnsslE O A 26 B R FHCUN B850 29) , 1 Jones v. Ministry of Interior of Saudi Arabia, UKHL 26, 26 (2006) ; [2007] 1
AC 270.

(30)  HIEICHICR :
“State” means:
(1) the State and its various organs of government;
(ii) constituent units of a federal State or political subdivisions of the State, which are entitled to perform acts in the exercise of sovereign
authority, and are acting in that capacity;
(1ii) agencies or instrumentalities of the State or other entities, to the extent that they are entitled to perform and are actually performing
acts in the exercise of sovereign authority of the State;

(iv) representatives of the State acting in that capacity.
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S E NIRRT BUTIRRE . R, VR A — R0 1A il S Al S At AN R 4 5 S A5 AR 5 ] AL
Fite” 2 XERE , 5L FSIA AR, 7E UN 22T, A il sl H Al SR T 2R R I 42 AL
FIEIFSEBRA Tl AT BIEI DA . UN A ZYFFRPE— P 5 E “ AU TSP T AU B
L — TR s ] R 2 4 A Alh AR R ERA A P i BEAR aBE T, LR SR E I SE R, A7
™ — 5] DUV ] RE SR [ A7 Aol 94T R e AT EAA T HYSMER B[R], UN A 2055 10 %(3) 3O
SE - A Al sCHA SO BAT I ST )1 A BEA% , DR RE R R A S A A A B A AL
WA, A4 B AR 2 8 A B W ™, s A5 S R R 32 50 A SR IR IA I 12 B A A
FEER S A2 2R et SR EIE, A Aol AN B AR A9 AR S A%, U AT 6 AU T
I, A ] e BAR S iy B

() = Z B8 X 5!

MCHITIR X e[ FSIA (& SIA F1 UN 2SR s il 1, =& e e A Al BRSSO =0
PS5 THI A DX

— A el ERVE R S AR X . ESGE FSIA w8 By 55 B A A il R 4%
A B A Al S A1 ] AR B A AR AR R A RO A S AT, A Al 2 AR S A 24 9%
EMG TR SIA T, B ML (2 A ol 7 oA A B S AN 2 A R 58 B 2R 4, AN 2 ALK
e A RA Y B SR T AU I, HT LA 32 LA C 4% SCHIAT BT AE BB S 9 A% 5 T UN
DN PRRLE W A — 2 BRI, — 5 TSR ™ [ 57 i SCrp B4R o A0 4 AT il /e A 19 AR L
RS TR S A SCrP L “ AL ™ A TR AU 7 i LS B 7 i AU i A 55 AL
TR . SIS B AN L A 2 1 S A ol O A SRR B U AR RE 2T BT, E
UN A 200 B A Al AN S S 1A 08 S0 T A7 — 8 BRI, S An e [ STA A6 5X fy 55 15 Ik A
A o

(31 MRAECALTIEE 1991) , “ FABSAR” AR AL G SME BL T 1R 82 T BOR HARE (Y AR BURF 44, Lo A0l BUR B2 RGHAT 35 1 0078 A] 1Y 7
W ERAT ., JE SN The reference to “other entities” has been added on second reading and is intended to cover nongovernmental entities
when in exceptional cases endowed with governmental authority. 14, : Commentary on 1991 ILC Draft Articles ( Yearbook TLC (43rd Ses-
sion), Volume II, Part 2), Art. 2, para. (15).

(32) JE3CH :The concept of “agencies or instrumentalities of the State or other entities” could theoretically include State enterprises or other
entities established by the State performing commercial transactions. For the purpose of the present articles, however, such State enterpri-
ses or other entities are presumed not to be entitled to perform governmental functions, and accordingly, as a rule, are not entitled to in-
voke immunity from jurisdiction of the courts of another State, /i, : Commentary on 1991 ILC Draft Articles ( Yearbook ILC (43rd Ses-
sion) , Volume II, Part 2, Art. 2, para. (15).

(33) Andrew Dickinson, State Immunity and State — Owned Enterprises, 10 Bus. L. Int’197, 117 (2009).
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oo WEREA U AREIEN], WARHEAFE R, A=A B 5 UN AT, i T EA L A Ab
AT CHETE A AT BT, P, B Al 75 8 S Uk W R R AR T 08 LS P ek 32
KAL) o AB5 3 STA A7 B X, HAS F Bk B AR S A R R IR T A A 32 AR . X
WAL , A VAT [ B R A H S PR Tl AU Z 5 IEM SRR R B s, I AR TS
P EACER G GRS M T AR B S m Biloh . AHILZ R, B STA BT A =47 ol L A 2 44
SCEERZ FRR I S5 S AL A Al A B BOUERT AR, SR T A ol A S A

(R) ZERXFEREH

FE[E FSIA EHK A A FACER 69 258 0K, A& SIA F1 UN A7 7E X0, T H.
5 FE PR B AFAE— LA — B2 Ab e B 2 R Z )

— IR A AL AR B B 2 98 B S EACR R IIA TRAAT . EAGR R EAUE KA 1
AL, L PR A A R R AR AR 2 P55 % Z B JE4E 1A AL (par in parem non habet imperium) 33X 7
WRE EACE S Bt EAUE R s N BT M EZNAEAZA . 2R, SRR A E RS
Je R P o, R S AR B A AT i ST 1 AR B4 AT il (ELFE S S AT il 9 22 H R
SEATH EAU , T 2R A BEA L L A 24 KNS S, 2 5Wg A s, A% EE
BUER MR A ERU @ 1, ELHR B Sz GO 09 A Al A8 AR S 09 25 98 4R 5 B0 %
A AT o

TR AT AL A AR G ) 2 K T A S T 1k g A T A AR DN AT A g S DU AR R
RN AT Al B S7 e 2 2845 21 [ Pt 2 e 5 Bk Be a Al o 356 [ [ By 2 01 2 1 (B 500 1 B
ANEAT R T FR ARG ST (2001 ) ) el £ 21 [ i DA RT [ A5 ol 5 B S0 A L 23 B A S AR
BRAR A AR RIS VR s kol 9 T B ISR Sr FEA falb AR B A A8 B A Al A9 AT A U P T [
FRY TSR 7 035) 3 [E 78 W) vk S AR AT AR5 [ ol Y o 3 b 57, R A il i S R B 5
fEo HUnSEE fe ik Be P A 1983 4R Bancee S8 f DA™ B 4ol g 7 P BEAC TS0, © Sl i 24
AL 2N 130 SE IR B VA e A i, U0 3 5% [ 126 e AN 8F JE R Rl LA =2 fi) ) i 5 vk R S A A

(34)  [A¥E20 514,55 24 1,

(35) International Law Commission, Responsibility of States for Internationally Wrongful Acts: General Commentary, in Report of the Interna-
tional Law Commission on the work of its fifty — third session, UN GAOR, 56th Sess. , Supp. No. 10, UN Doc. No. A/56/10 (2001)
31 at 47, http:/ /untreaty. un. org/ilc/ reports/ 2001 /2001 report. htm.

(36) X ZE MM A5 DR [ 58 AR e 2 A5 s i AT Al ) 5 AR D B F SR, DL A Al M 54 I B F R R 45k RSN N :
1960 4F-7t L BUR BT, Bancee 44 T1E B 80 5245 AL, [RI4F 9 H Bancec D82 {5 FIHIE 2 43 75 56 R IR AL AR AT , 1R] B 7l (1B
R AE AR AT A6y LA 3B =i . B iy ELIBURFARTEL T Bancec , K FLWE P2 5688 4ty I [ SARA T SR L Ab SE M, AR IEAR 7T 78
2 E B R, M Bancee L H & 4232 [E FSIA T A9 ¢ instrumentality” Sy iy 325K FAUE %, See FNC Bank v. Banco ParaelComercio,
462 U.S. 611, 613 -615 (1983).
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(37) Id. at 629.

(38) Id. at 629.

(39) Id. at 626.

(40)  HGtm, —ELF 2007 45, 3 [k B ARKE b I ARA T HRAE o B BUR A 2H B 43, SRR P A o EARAT AR RAT 2 R AT 7 ok
15 58 HAE BARZ AP #8504, S W, . Orient Mineral Co. v. Bank of China, 506 F.3d 980, 991 (10th Cir. 2007) ; Rosner v. Bank
of China, 528 F. Supp. 2d 419 (S.D.N.Y. 2007). FLL,2010 45, S5 = “ ShHpRl 2™ fhis b AR AT = 1 A R 27, 56
FEl R e A TP I S R T 2 2 4R 9 A B A, (EL DR S S T R 3, P AN 252 EACE S 2 UL« Animal Sci-
ence Products, Inc. et al. v. China National Metals & Minerals Import & Export Corporation et al. , No.2: 2005¢v04376 — Doc. 163
(D.N.J.2010).

(41) 28 U.S.C. §§ 1605 -1607,

(42) 28 U.S.C. § 1605 (a)(2),
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PG o TESCB R, 5E L B — AR cxid i Rk 32 5 " 9 A1, HERR B A Aol i EALER S RPN,
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The Standing of SOEs in Sovereign Immunity .
The Comparative Study of US FISA, UK SIA and UN Convention
Liang Yixin

Abstract; With the including of SOEs issues in TPP and TTIP, the standing of SOEs in sovereign
immunity re — attracts the attention of the international community. Significant differences about the
standing of SOEs in sovereign immunity exist between the US FSIA, UK SIA and UN Convention.
Especially, the US FSIA mode has a negative impact on China. China has no specific legislation sovereign
immunity, only diplomatic statement which demonstrate that the state enjoys the absolute immunity and
the SOEs do not enjoy immunity. China should unite the UN model and UK model to highlight the
exercise of sovereign authority as the essence of the standing of SOEs in sovereign immunity. At the
same time ,in order to ease the negative impact of US model on China, we can try to give up the
immunity of SOEs in the U. S. expressly through Sino — US BIT in order to exchange the fair and equitable
treatment for the SOEs.

Keywords: SOEs; sovereign immunity; FSIA; SIA; UN Convention; sovereign authority ; BIT
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FUAEIRIR . AU T 3X —3CA 3 X (textualism ) BAFEE, S0 ECHH S T0 1248 5 P25 47 45 3O B oo
HAFIRIHRFBSLIE o SR, 2 T ARSI SZ 1k B A 2 22 X, 56 [ g ik Be T 20 120 60 AFARIE X
P T S W (reverse incorporation ) Y W) 3% BEIE, T 5KORE 78 12 55+ DUAE TR 5 v A S DR P 4K
R I W B SE IR B IE SR A IE SRR P A 2 P o X — RRABOR IR BT S [l foe ik B T 1E
MR S SRR . NOZR B, ¢ R M B A R G SEBR b R T S8 R SV Y I P R R
AR SRS ACSE RSB ) 20, S B A A (] R 2 Jo - 5 R X T ARl - 45 )
ok B R AR M AR . SR, RS 35, B 1 20 20 v, fie i ik e A BRI IR 1) 22 50 % 7 (federal
discrimination ) [FJ AT AT BEXTRRAE 923 RAFA SN E A EAAL B o

(ML) HFAPAIE AT A5 (due process clauses) 20 73507 T J8 1555 LB IE SR %E 1k
FHMUBIERE—RZ o BIEEE, AR AR EE A IE SR, AR <F A dr B i sl
PR R HLE AR AR 2 R IE SRR, AR R A A T R A
A0 BIE B R AR, 5 F XA R A M o 22k G e ik BRI TR R, AT IR A SR
IESFEF” (substantive due process) X —#EE , ITAT LT AE A A o AV JEAT SEARPECR 3P0 Feima 12
BEdE— A, AR 587 P f B ) 3 23 AR i T 58 AN IE AR P 2 s I ML Y )l AR5
T TR MR LAXTHLA N, B3 2 1 3 “ IR A (incorporation ) 5 B2, SE3A 5 -+ DUAE IE 58 B O B (19 -
SEREE AN IE SRR AT RUE B E T B — 5T PRI S AR L A5 DU BB, i 2 R
W™ o RV T B, SE AR DUMBIE 58 0S5 PR AP 2R AT XN AT O, (H Rk A et R A
XPRFRBOR , 45 HAE Ay T 150 LA IE S8 vh IE YRR P i — Dy T "2 )il i, “ IEAnJE 36 + B IE

(17)  See Yick Wo v. Hopkins, 118 U.S. 356 (1886).

(18) M T&INITF AT, A SE [ 37 [R5 20 142 20 44X, FR 434N — B A AL, (ER, B & N S vk iz di bR ), A1 A 20 HE
7020 AEARLL G R A IR, 6 [t e vk B — T T 26 32 BH o T 45N 25 11 A A S EZ 0 e, BR LR 9 B S5 o F 6 356 1)
5 55— 5 T BOR 2R - A R B0 FHREEE W S 20 I AR A% BRI, See Gerald M. Rosberg, Aliens and Equal Protec-
tion: Why Not the Right to Vote? 75 Mich. L. Rev. 1092, 1092, 1101 (1977).

(19 FET SIS 32 SO JE A iz , 18 28 HirRp R B IR e 2k - P S5 OR3P A% 3 0 S 8 P S AE T 2 o Bl R B € 1) S 224 2 3 X 15
FEFAEA B O A Y 22 I REAAE A LG 2 4, A - A 00 B R [ Sl 5 R T B TE R P (A R BEA%
SRy o BB M i £ B AT B A DB TE 7 - BRI Sugarman v, Dougall, 413 U. S. 634, 652 (1972).
A TR R B X — TR BT S Bt o RS R , A DR AP S ) TR P AN AR A R X AM A DR

(20] U.S. Const. Amend. V &. Amend. XIV, § 1.

(21] Kathleen M. Sullivan & Gerald Gunther, Constitutional Law 601 (14th ed. , Foundation Press 2001 ).
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ShEAAE £ EHEEATHIR A K EF W

5%

RARAIM TR B IER PR R WA RE &7 (2 R T S m ol $AR7E 5 [ A
RS Biz T, M E Y ST A B AR 1 A5 OR 7 A5 00 45 1R HABAR BRI 55 RO S A 4R 5
FEPEBk IR , 5 1 A w2 Be T 1976 45 8 BEAG DO WT0F 1 50 2 0 HH IR BOR Y LR f3E

= e AR ST e 1 e ) R A SRR

DX A L N PEAEAT B 55 19 ek 4 i, 5 T e i 06 e WA 15 i BB 1] AL U  political question

doctrine ) [] i 7] 3% H £, WIFAR— IR PR B RO IR DT 58 o Bk B 1 — 25 S8 Ml i ) i
A PR JE A ME R 2 A ik R LA B8 TR] I 4t — 2R 81 Rk B

1 XERESERFEMNXTIEAFLEETTBRIREMNE LIRS
| WERES | WESLEESIAMNE N | EXT RS | HIREE R &
%= R | HRHS —
REH e L B R g F e 5 f B
N LNV AR IS
1973 4 AL . PO RN
(Sugarman v. Dougall) [ NAMEFESCE JRE Q-
(413 U.S. 634) 6125 H ik AR D)
PO R £ % \ A
1976 4F B . XTHMEE M N
(Hampton v. Mow Sun Wong) = o BRI LE R A .
(426 U. 5. 88) 6 H1H | fTH#M= HFI(6:3)(24)
EAUFIR TR .
, 1978 4f A . ‘ JORIE kDN
(Foley v. Connelie) 3H2H QPN RP eSS A LM 5% AP A A (6 :3)(25)
(435 U.S. 291)
RS .
P PO | osa e | e | A P ETTY TN
(454 U.S. 432) LA 12 H | WHEE ZM R AFI(5 :4)26)
AR R o i
(Bemal v Famer) | 500N gggeinien | e | SRR
(467 U.S. 216) '

WA IR 8 B TN S F 2 RAAMS A BE (the Burger Court) (1969 - 1986) 745

(22]
(23]

(24]

(25)

(26)

(27)

Laurence H. Tribe, American Constitutional Law 1552 (2d ed. , Foundation Press 1988 ).
RN T 5 [ A 297 Db X Be i b — A e . ARS8 TR E (Blackmun, J. ) & 3158 5 WL ( the opinion of the Court) ,
AR R R E (Burger, C. J.) DLRCE RS i 87 A A8 R 37 2R 7 VR B 8RR 8180 JR K5 B (Douglas, Brennan, Stewart,
White, Marshall, Powell, JJ. ) il A - B7 2 0L A 2 W K B & 2 0 % 3 I (a dissenting opinion)
B AERF T S E LK I X FURIEBERY bR, S SO RIE B (Stevens, J. ) A FRIEBE R UL, A58 R 0T RS Eh K
IR SRR R B I ATIE BERE UL 5 A5 (8 1 KL B K R WM RIZE UL (a concurring statement) , T 8RR KL BN R 32 00 5 18 22 0
FERBE R R R B AAAR T R B RS A0 Se T 1 R B IMA R R 2,
AN RAYESF T S [E A LT XM BE i b — 8 FI e RAR R R B R RE BE B, T R R S BREUR R R R
AT 56 T U 5 7 PR R AN S BE T ) RO B R R MR UL 5 B IR R B R 3R SR 8 DL, 7 8 o R sk 4 SO R VA B I A
Xof RO B SO R B R R R L, ARG KR B AT S R L
DA T IR AR JE T P DX DXk e b — 7 e MR DR i B e 3Rk e T UL AR 1 T RUR B A S B UR A 2
i EEGIREE (07 Connor, J. ) MR BE 38 L 5 A5 3 5 1T R B R 3 SR UL, A A8 3 B R | sl 3 SO Rk B AL
xR,
ZFN AR T 28 15 O I DX PRk B i b — e . ERBROR KRB R 3R B 2L AR T 6 DRk B LA B A AR R MR AT 3K
SEI ) BEBUR U ST SR O B I AR B B DL 5 A 2 R ROk R R R L,
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(s EAER) 2017 $%5 1 #

TEHER UG, X S ZE PR AR I AE 1973 4F & 1984 A 1] W 25 1) 280 MR 46 28 & (0 A iE, 1973 4F LAFT LA K
1984 AF LU, 5€ [ fe i 1 B ) WP B0A 52 BG40 [N AEATEAT BUBSS 19 S8 0R S8 05 o ndey i ok — iy
AU N FEAR WA WL W7 — 7T, 1973 4E LLRT, 36 [ 5 kb 6 TP S0 2 ) 252
BRAY R AR o FEARN — B (8] P, A1 [ AP AR OR 4P R — EUOR A2 BIE B AT TR M A9 5 . 20 it
20 50 AFAR IRMEIEBE B L T B2 0R Y77 (new equal protection) (Y RIFEHIIE o L, fie oy 2k e A (U
SRR (BRSPS OR P ), ARG LR 25 T AR AR B AN R 2200 o o SR, ELEAMS %
BEmHY], KL B A7 A TR MR- S5 OR3P 26Ok 12 A5 i e S B AT AT BUIR S5 9 1RDEE . 55— 7 1T, 4K
PR A E W R, 1984 AELUR , 56 [l B ik B AN W U AL HIA RO AN B3 7026, 2 INA
H—R R ThmiEb LUVERBAR AL SR 2T 1988 4R iR E HIBOI 1 fi i 12 Be X 45
P 5 1o )2 G e T o SR Z S I VR R 1 55 200 A T, 25 M R 73 i 0 NS 1R 4
AL A B VR R EA T S8 Rk Be B0 TR AN SL R R . 2 R s e e — AR Kk
51k LA S 3V A AT 5 532 RE M S, 25 MM K PR3 46 ) G A T BE e B A S 7k V1) 294K, A B
AT P TG Y i R B e 12 I DA e B A A R DCIBC S YR Y RSB MR B R, 53 A —Fh B 5
VR AT LURCSE, B 1984 45 DL , A7 2 2028 AH O w12 B8 19 R 1% B 7 o s 125 e B 28 oK RE AL R X
2R3

ZEWLFE 1 AT, TEARA% S URFEAS 2R 58 DUE R T 58 LA R ARG R VR S5 RR /R S8 v, 5 [ e g 12 e
X PHFTERFR ) 7 32 2R T T A% o e BEE VR 1 XN G S A R e 5 e AR A IR R 22 81 FFR
DUR VR AET — BRI 258, die s W B B X B9 37 12 5% T B o A B (rational basis test ) [(3%)
PR T XAME S AARMBFIP  1E LR TS, e g ik Be o AR — DB iR T 4 7 £
B G PR A, TP PR R A B A SRR AT AR WK, SR — R R S R S T
PP AR PRI, (EL iR e 1 g 1 SR FH o e R v b it A8 AR AS AR DG 1) ) s S BR B Z R M Y AR,
X — i oy i ey TR 2 A TTT 2200 1 AR B2 . R4, MR A A w1k S 1 L R B~ 1 S
195 12 BE T T 2 UL AR 3 P25 DR B0 o A B ME R e R SCRF It T DURTT

(—) FERP ST PR EEE AR

AR T RRE 2R A B 1L B, G A Sk B O S IR P MTE 22 0. AR, 2 iA A AL [R]
TREG I ZR T, 56 F A S8k BIETE1E 2 SR I b C 22 008 1 35 A0 14 28 A iUt , 26 JF — IR M ™
FEAT™ o SR R ik B2t w3 S TR el 14 - 25 (R 37 0 A HE 2R L 56 [ 8 05 B R R AL g AU

(28) X —JIIA], 36 FE fR mk Be AU B 1 5CT 0 AR TEOR S5 (S8 L S, 1 LW 3R 1 G T A B A HEAE A S AR U Y e vk R
P, BT BRI 4E 5E 58 (Ambach v, Norwick) o FEIXFE T, B ik e L T LU DU A SEBLAE T XS NS 0 AR FI R, See
Ambach v. Norwick, 441 U.S. 68(1979).

(29) See Act of Jun. 27, 1888, Pub. L. No. 100 -352, 102 Stat. 662.

(30) Jennifer Huffman, Justice Renquist and Alienage as a Suspect Classification, 7 Geo. Immigr. L.J. 845, 862 —863 (1993).

(31) Id. at 863.

(32) AP0 DAL A RIS B B S U, S [l fie o i e A B 1] Gk Bie & i 445 2R (the Wit of Certiorari ) , AT o7 B LIRS AF
XA UK (Rule of Four) A IWIRFEE & R IF WKL B TS AR IEARN o 22000 38 ] 5K AF - L B /R o (AL 1
IR IR L B AR ) , VP AR IRAEE b 5t A kL 2009 4RI, 55 145 B,

(33) “rational basis test” LI A BIOCIH A7 | 5 BUEER o A2 | B RERE o A7 50 A BRI B A

(34) A XX IAFRM, 56 R EkBE AR R T PR STAR A A A R . MRS — A R RIEA R — RO,
AP RIEE AL A Tk . Y — R Rk B R SRS DR F AN [R] B0 o A f
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SNEAEZERETHRSWEEZSFNL &

m

ELZ—

DR A IR B
W 2R (ZERHIRD) RBAFAE?

U SRR 7
LA 512458 F 7 o 4 2

P BORF ISR AT R T A

B XERSERXTFERPH—RITER

YRR 8L T8 SC PSR ORI I, 45 e S A 75 A AR AT AR e A O 55 7 2R 22 Dy 14 1
PR = AR b o AR, 25 R AN E AL S E AT BUIR S5 0952 35 J0RER i T 56 T4 & 1y /Y
532 B ANE TR DR 52 8 T AR 22 500 15 o P BR— A, 1 TR R AP IR — LA IR =
T EHRAUK FH R Hru A T — e 4

Jelt # AR S . — B E BUR A 20 A7 A, 1 Bre il B 2 M R =~ In) ALY 24 S 5
TE TP R BRBERRIE

( 1\
SRR RIS B R AT EROE LR W
~ J

o T A TN E AT e R

o s MU TN EN B K
4 )

I RARIE R T3 FEAN W] AR AL ?

A J
I LR RNV EIE -  S
o 1 A TN E N K
4 7\
52 ISR ZE IR AR AR A A A CE AL B 52 ?
& J

I L RNV BT S
o i A TN E N — B
B2 XE&BERBESLXZHEREENTERIF)
KT I 5 3 S RO HEBE AR BE , (SR J80k) JRARIRBEIL A & 58 0 BEE mE i (M R, R
EENTS T T S A RN, 2 B = A BTSRRI T RIER T

(35) i 3 B SRk (9 P S R4 3L, BUR 94325 ( classification ) 53 22 5l X £ ( discrimination ) 7775 = FE 20 Fo— R B T S I 1Y
4325 ( Classification on the Face of a Law) 8% | 192 | %t £ ( Facial Discrimination) ; 2 = ki B U8 55 5 0 i 3 il 11 22 51 %
137 ( Classification from the Impact or Purpose of a Law ) B & 1Y 22 5] X} 15 ( Discrimination by Design ) ; H: = hy = 8t 52 it A 1) 43 2%
(Classification in the Enforcement of a Law ) 5%/ 2% 5] /1 52 Jifi ( Discriminatory Application) , See Allan Ides & Christopher N. May,
Constitutional Law — Individual Rights: Examples & Explanations 208 —210 (6th ed. , Wolters Kluwer 2013). Hrp 55 —Fh /3258l
W1 TES IS FE AR R E AT BOR S5 1 Sk VR T AE M 428

(36] See Chemerinsky, supra note 16, at 720.
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(s EAER) 2017 $%5 1 #

AOTRIAN B o TR — BB R AE T AR A2 BRI 22 I e BT BOA E e Bk Tt e &
A REFEREBOA 1 PR TH BRIX — 22 0] 5 )l — 2 B8 A T« R 7 SR8 2 T DU (AR AE , I8 452 3]
AN 22 5165 B (A R A A AT BRI S A A DGR SR B B AR BT ; 1) = i B AR T AR A2 B
22 56 R A AR A AEZE R B T 5, IR 202 IR TE B 48 U sOULE )2 TR AR 0 4 T Iy 50 1 1) 55
P, HPBOFERRB U 5 5 o 28 Lk, BRAEGAT 0 VA BE A BB ZR S 12 00 2 A T
B854 DT X R FH 5 B o v A o A e . MR8, T B A m ML, O BB S8 B (A2t 1 1E ST
AEAIICIE o TEf R BE Ry Rl S e b, i L S8 #0 ALEE [ (national origin) 73 11 23 A Jy 2 7T
584725 (suspect classification ) , T P4 5l A5 58 702 W — ek DA 2 vE 1] %4325 (quasi — suspect classifica-
tion)

T AT BEA e A BE4 K L — 432 Cordimary classification) , VeIt IR AP o 6 3
Hh 2 B A B YE (intermediate scrutiny ) LKA FRPE T A BfE . F bl , A [ i B 8 B2 1) 93 218 5 AN [) 5 B 1Y)
AT FEUE—— XS 7 B T R B A SR 532, AT B S A 7 R e v 1 AR A

*2 EERREREAZERTEANNEEX

. i maERK A i ‘

B AR T B \ AR T H A 8 oo
AL PR BRI Ty wo ) | AR S 02 e e R 4h
ARLPEH | TLLRRBRRO TR | o AR FEALTERLM |
75 3L (FeifFat Komae) H 9 (fe it /N 36 ) o
T A | LA FR | SR R B s e | — i B %, 1 A
e (— B 11 3o K 36 PR H A (— RS b N ) | R R
PO A | AU T B | AT ) | S FRAAERIA |
JEAE38) | (ki) H H 9 (A5 153 /INE 36 ) -

TTE 1868 4F , S-SR OR4P 45 3O B A JE VR 26 + DU IE SR p v A= 20, (H R AR 1 — B[]
L, 36 E ik B — B RE A0TSR i A M 22 U o A . 1930 44X, il K3 E (Stone, . )
(4 55 DU R (Footnote 4 ) Sy XUHE HF A e ifi—— & JME o 2 5 48 W A i) o —— 3K TR 28 40
BLREE kB R SHATE] 1 AN RS A E 2 ( Korematsu v. United States) , i 3€ 72 KB ( Black, J.)

(37) i3k FURH B A BUE PR — o ST 1% slcB BT e 2 BAAASOR ) TR I 53— ANhRift o 2RI i ) B AR
FHAAYHUH] (fundamental rights) , 1 Bei 50K R F ™46 o A&, 70— & R A BEME S A& . See A Dual Standard for State Dis-
crimination against Aliens, 92 Harv. L. Rev. 1516, 1518 (1979). 1SR R 4b v, A bRuE T [6] iz 1, 32 et 1a) TR F 3
MR EE . T AME AT BOBUSS I A — IR AS B AR, SO AR SCOUH b 9 — AR R P8

(38)  FE=ANHH A B v, FoA% o A B SR L R I TE T B LR . TR G T TR MR R R TR A i R
HIE T B BRI T 53 B LGB RN, < B A7 B0 R B8R, — W &, BUR SCBLR R 35 R TR R
BRI EE o IR AR B A B LR AR R B0 B A BT RBE R 250, BT G T DG 1SR W B8 T /5 3 38 Y
PR, FBr” e 4k B B g7 AN RE FUR SR/ A R By s A B+ BHiy” sesil, dhik, FoC8 s TR . 535w
AN B I G B A B () BRI T S0 o FR 2, 5 9 5 T YR K 2 S A3 2 [ R
4T BRI,

(397 He3Fiky* compelling” 58 overiding” WL HERF 4 A fTRAY™ . ZAHY" S FEPERY”

(40)  See United States v. Carolene Products Co. , 304 U.S. 144, 152 =152 n. 4 (1938).
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AEAEXERETHRSHEESL F X

Jr A ERCR A A 4 AR ELZ TR HR R A A S TE SR A RE A R  , E RE T Be
iz T 1976 4 (4 e AR VRT3 ( Craig v. Boren)#2) 1

e UL, R T AR R 723 At gl 2 [ R A A (440 38 (] 5 vy 12 g b L) LAt A/ - 55
PRAPGAF R R G SR P o BE o A Ll T 5 B o A SR vl 5 7 A Y A BR A 5R JE E AR 2R R AU,
SRR AN R] (0 22005 1 (328) 7 VA o A P s 2 BIREBE I 2200 £ 7 o B4, IR JE A8 1R Ah
MNAAEAT BRSS9 S23% , EATTRAS I B A (R e B A B2 A9 70288 DR A A 42 52 4 [ i B2 ) o A
KRk baE i ARG T AHCHESR,

(D)SINFEREEREE . KMEEXRS5RARE

1971 AF (A% T8 JC AR B AR SR 5 [ e o 12 e SR P o 604 T ol B ) 26— SR - SR
PR ARRUR X T A 2P AU S ELCE S ORI ST 120k B FEAS AR e 3 7™ A A A i
TERAEEX AT SNE NS 0y 02— A S nl 58028 . fEM R eI, WA SR M A5 47 3%
JEEIN ARERERLRE « A SEAR I 52 4 N Z5E 56 [ 2 R a8 R A 56 [ S AT ik — e AR BR AU /NN . &
TAZRLRE , HME =R AR R J AT R vk 2 2 N iR g A JLE R . SE I B iik Be LAJL LR /Y
SECAI D DRI IE B RUE AT & RO o AR R B RS A B LA Hh IR
MG SR 2E—HE I RAEA G LR Al BERY, I 52 B8 W mliE s A, AR — DR, SR
B2 NS DA B SR T, R A Y R DG TR IS T — R 7S

TEAUAL PIAF 22 i B A% SRR 2R 8 v, 5 [ de o ke o™ A o A SR v AL 2 22 5 U 5 | A BB
(S50 FERE S, AN CSCHREE) (Civil Service Law ) 25 1k A7 Sh /AR %M AT 56 4 28
(competitive class) BN, A\ KIEH A AT G BRI A0 20K . Ak e T RIEE
T 8 A DLV TR T TR 04 7™ o e B, R I A« X A0 AT HR A — MR 1k 5 M A E S R 25
DA I IR AR A BT 3 — A8 (R TCIE 252 JE B0 DU IE 58 2R A% o A 70400 B30 M B
Jr 4 Hh A P SR B R HURE IR, 95 B B L AT T B

—J7 T, PHERRE 58 S S HR LA At 2 e B T ) 5 38 AR B 0 o AR i e 125 g Se i 418 1 190
A ASEH 57 BE (“special public interest” doctrine) , BURF F25K , “ — M n] L& JE s 22 SR B 43
PR T B kB R DS WA - FRATT A BRI, e T TR SR R 00 R A A £
PETEA ST AT 3 T A5 HAT $0 SR g 7080 3k g o DL ) - SR e R AT U S M 7 AL 29 5 5 T

(41)  FESRARGE TR, 03 50 KRB R R 58 2 LA H BT R — Tl A AASCRD I A 51 25 ) 32 A B ol 0 2 <7 RV 38 P e, 5 L
“RLYTZ BN R T, See Korematsu v. United States, 323 U.S. 214, 216 (1944). AEEMR: “ XA MRS e v B vt
T SR 03 FH < 7 T A A I HL SRR T PR P R M — 22 8] [ 95 ] SR - L - R B (AR IR I s vk e
T8/ VP A B IR G, b s A R AT 2009 4R, £ 523 L,

(42) See Craig v. Boren, 429 U.S. 190, 197 (1976).

(43) XHEJFEMCAEEBRT L ARAR REA RSO, WARASERSNE G0y AR H A BEE 1 A 26 [ 8l 76 3¢ AR
=2/,

(44) IR EARRMEMRMA YR 1981 FRE S IFZ R (Plyler v. Doe) . FEIZZE T, 48 5d BTN LA AR E SR ANE N F L AE 8 3L
SERCHEEE . AR KR B P R I BT v 5 H A8 L 0 (intermediate scrutiny ) () 5 87 £ H7fE” (heightened scrutiny ) 26 5
AN B (19 A58 . See Plyler v. Doe, 457 U.S. 202, 238 (1981).

(45) Graham v. Richardson, 403 U.S. 365, 371 -372 (1971).

(46) Sugarman v. Dougall, 413 U.S. 634, 646 —647 (1973).

[47) Id. at 643.

(48) Id. at 645.
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M ZRT B o T L, Al 2 3 ] ) ke BA v IR A 7049

T35 1, MBUN B SE A IR N BAR 2 5 T — R 52 S0 o MBUR R SCIR AR B
e N3 T BUR 2 BRI 2 IR T 2 v 500 2 B A JRR A S AN 0 SBOURT JRe B3 5 TR 1 ) 4 e S
(IO N S /A BN O N = A 3 A S B U E A B B e /A O O = - ¢ 1 o § SRR (EP S i
1f HeA CSCHR 5 ) I i 8 B Y 26 28 R R —— 0 R SCH % i 26 (exempt class ) BN | 3E 58 4 28
(non — competitive class) JAU7 , T. 3125 (labor class) B LL K 55 428U , Be B 2 ULFE HH  BR T sn 4 2R
BLLAGN , HA =S N AL HRA SR AR S R B Oy IR . L2 T 5a G2 U, SR SCE i R IR XS
THOARSR AR IR 52 g2, (SCHAE ) 8 1R AMNE AT 58 G S UL A S d/f HARAT 3 R
B R SCE B RS, M R T /NI 9 19 43 26 (under — inclusive classification ) (530 5= BRI H (1
Z Al Z AE Y OCIR o F3 A, IFARFTA Y 3 4 IS U AR BT 4 0C 28 B2 BOR ) i) 78 AT, 1% 2R R
WALFEVF 2 IR F0 551 1 07 54 RIS S 3, (SCHRYE ) % A L HHAT: 5 4 S HAA 1 — HE A 1
SURE BT 3 KA 195326 (over — inclusive classification ) 55 H I A SR HORR il f5e /N1 T2

1984 AERYAA AN IR VR S5 R SRR FE R T 74 W A it . 7RI D e 5P N i i AL , 1M
SUEBY (notaries public ) WhZiUHA 5 28 R B iy 5 [ d5e g v e ) peixX — R i3 S 1 - A5 AR 9P 25k
LR R B R RAEBE IR - — MOk UF, R RBIE 232 A3 ™ M 1Y R 1 1 A, Nk A N B
Wy ZALIESP A BRIF LALERE . Oy 130 74 o A, 10 20 LA AT e R FH Y BR ) 5 /N i - B f gk Al
B AP 25 7000 TP o e B, ok B A LA Oy, A 1k A AT AR 53X T IERRT i 7 R 1
B BRI A R Gl Se/ N T B, IHEBUR T B AR 57 2% B 2B I A UE R R Z M ik, (B2,
INEUFASGEUER , I S0 e RIGEA B 1l 5 CAEIZIN R, PRI, M BURF R T aX — B i A%
1B TR TETZ o B ERBOR B B2 AR5 820, PN BOUR A 238 2 Wk DAL b 38 e R X 1
SEBE TN AR A AR AR L o SR, N BURF IF AR B X A i

(BRSO B2 TR B S WA R IR B ME TS5 O S8 000 00— R FH ™ At o A Bk
i, AR OC W) 125 W A A8 BUR 2 5 UUAF AE — B ] Sb——" BUR BR BB 191 417 (political function excep-
tion) 570 FEFIX— R HE , vk B B AR < A0SR BE BT I A 4 S7 0k R R A AR A MR R 55 R
BEAEMEER S IR 25 A B, i I S 55 SR BB 2 A% O ARG, ) 3 B A 1Y) 5 BN 2 PR AR 0580 d
B TEMREM D, M AR AR TR, — BRE v ER A AR AR SR EA
TR DR O Z B 55 T 52 B HRAR 500 TR A% o e SRR UL T3 B o A B . 49K kB i

(49) Id.

(50) Id. at641.

(51) Id.

(52) SXSEUALLALAE ZINATBORET T R UE B RRE T BUE DL FRE M RlIE R D1 See 413 U.S. 634, 642 (1973).

(53)  H PAATERD /NI A 5328, A 07 32 BN 2 B X R (X R AESME T AHE HANBR T 92 PR 32 BIAFI 22 B XS S, See Joseph Tuss-
man & Jacobus tenBroek, The Equal Protection of the Laws, 37 Cal. L. Rev. 341, 347 —351 (1949).

(54)  See supra note 46, at 643.

(55) M TAAAERE R 10 4328, SEBRaZ BAFI 220X FF 10 RAESME 1445 HASBR T4 57 32 B AF 225 (X4 o See Tussman & ten-
Broek, supra note 53, at 347, 351 —352.

(56) Bernal v. Fainter, 467 U.S. 216, 219 (1984).

(57)  “BURHARREISN JIE T U 58 [ B s i BEAE 1982 4R IR DURIRE 4 - 59R 2 Zrh Wl sk

(58] See supra note 56, at 221.

(59) Id. at220.
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B BOR BRBE IS0 BE I AE TR /RS . BATDRIA, 22 E 5 B ARl s AT H AT A
ST BARAIE R BVIRSTR 2 E R ENDLF A W 5 O BUR Z A DA 5. A1
I SEHRTE S b R SCARME AN 55 M Y 600 FE R Ok, NI B RN B o E BURRY AT, X T A
SEECR AT A BAT Tz AL o)

g b, ARSI R S, S e L B T I — A58 IR A AR AR A AT B
HAS5 75~ SEBOR A i 7 i AN B D E A, 7RI SEBOR B A7 i e R AN HAT iz AR, IR 40X
SEHASS SN _E sl 1o 24 1] A1 BT

(D) EEEEEHEEEE. BARSFIURE

TLAE 1973 AERYIRMG S 58, Tk o A FEMEUA M S ARG o XS RIE BeE 8 DL 48 1 2 AT T
X R 550 T M B SRR AR A Z Y, FRATT A AR AN S it 2 v ) F R Z B, RN AR Ik
HME AR AT U 55 i SC 9 KOz B 3 A S8 S8R AR, ks B A A PR IS S VR 0 Rk A Y
FUET o A 1978 AR RIRE AR A FN S LA K 1982 AR K DR VR AR HE T — B A 2 58, % B B AH AT
BUR 55 R e PR T LS HRRE , 56 (R B iR I Be B2 39 K AR T 7284 - 1300555 B 22 TR N g oA o A Rk ofe i
DT B T R PR A R

TERRA S N (BT ) (Executive Law ) BUE - “ BRI 22 RO AT NEA G PUL A7 N A
MBS B A BE A UE AN B AP A R o AR R R T SR R B L
TR R TR A i, FAR I - BORAE 1A AR AT I 55 00 4 0 57 A 5 0 ° A% o A X — e
o B FRLAS AN 5 2L, DR DR 3908 TR B 2 BRI AN N 2 TB] A B A 22 1, DA T e 2 RIX — B &3l 2 I s A
B 7 L) BRI, A AR A A B S5 RT RE X R A | PRAT R A A SR S,
IIOC AR BIBUAILR AR AR, BT LL e YA N 25 LT i 2 RORAEAE . “ AR, FRATE AT X T
ARLE “ H ZAH AR AT AT B LR I RIE LSS, 2 RBTAR A SO A% BRI , AT S8 U5 1 © B 5
HAEZ SHE PATIEH AT Z R ASRER o e R MOF AT PR FAT A 22 B PEDRE 3k 26 U B
2B T PR R R O E B A BOR DR RIS 1 IS Bl AT T A R ALY
AT 2 T o B AR SRR 128 (14 e 426 S et 52 o 2 B 18 A 1 060 1k g e L i 9 T K IR
55 BB BEERRR ORI - — 24 O T T IRA TR 7800 [ i A B AN R THHAT 3 AL LS5 s
g HAL @ O BFAN 5 — AN RRET X A RAT )2 ALy 70000 “ AL A7 AR B oK iy
JEE (BT R 9 P AR T3 R T P AR A ™ o b S A e

FEAR DURZE R, AR JE AN SRS 1R AP E 25 30 AR ZE00 5 47 B (probation officers ) (8] 7
RE WIS B AR AREBE S WACE WA 1 BUR IRAEHISh” BlLiE (“ political function excep-

(60) Id. at225.

[61) See Id. at 226.

(62)  Supra note 46, at 648.

[63) Foley v. Connelie, 435 U.S. 291, 292 (1978).

(64) Id. at295.

(65) Id. at296.

(66) Id. at 298 —299.

(67) Id. at298.

(68) See Cabell v. Chaves — Salido, 454 U.S. 432, 433 (1982).
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tion” doctrine) , 435 1 & T “ BUG—Z 55 FHFR” B (“ political /economic distinction” doctrine ) 1 B
TR A" B2 (political community theory) o T BUA—2 55 FER” B, BB B LA AR - “ AT
FEX LY A RSN R R T B AR T 2B A i, XA Y BR 1 25 52 30 A% 1Y =) 1 1 A, H 3R
AR IRy « ik — BR i 3= IR 55 T A ERBE , 4 A ANE B T 700 B T BUR SL R R 2t
BB LK R ANE A S 5 AR BOR R BRI R R R A B R A A EG A e SGd R
AILIRGEIR o woeeee FHAIR T RE A & SIAE X — RIS R, mAME ABA A b T ix — L [F]
PRZ b 7000 NGIRAU Y A B , G 4 B AU A M A I Y R A B4 A R A, ST M
PR AT BOA L R AR 5 I d St 2Bk 7 8 A HRAL, PO Z5 1 A B A BRI T A A
BEUE , DT A5 LA A b 38 4o ] 325 o A (72

() HibBRFRIL L A A BISMIR S i 22

LELER 1 BT SERR SR A, S S0 i AP BOR A, DS 5 5 H A DY A SRR W i X
il FEIZEE T, 56 [ B R BE T o A 1 SR IR S vk T AR M A9 S i i e — 5 e e 1 e BT o A 1 2 AT B
PR, W T IR SO 2 5122 (Civil Service Commission )U73) ({47 B RL B, 5 58 7 1 4%
1R 3E A R DA R 56 [ 5% BRI+ 2 N RSN 4 BT A R 56 BT 139 K8 43 SCE IR S5 74 B 5 Th
DR T AR 7S B AR R MR E AT R S 2 2R R R A e A B 1 R R A, BN
B8 5 UL AR R IR, e 12 B i SR FH 0 o e B UE AN T 40T A o (0 i B 2 DL AR 1 I 22 SR T
B EIE B PR R T AR A

NEZE B RIS L MR B 43 25N DUE S HOR — AN A0, in HL, AR S mSE Y
HSGRAH A BRAY o BA R i 123 e I o A5 1) IR AR IR AT BOML G 1947 BORL 5 1 2 S8 Y AT B 4L 22
S FE 2, e TR B AR B ) 0 O R T 7O R BTV 2 R A A A 2 R
o H L, BV XS THCIFRAT BOW B 7+ 23 28 U SUUY 4326, die i i Be R R 3 35, i 7E 1976
AR R S TR 2% %8 (Mathews v. Diaz) o U7 IR 0H 54 F]HE ( Department of Health, Edu-

(69) Id. at439.

(70) Id. at 439 —440.

(71) Id. ai447.

(72) ARSI TRIEE LR T B HAM =2 R E AR SO B IL o Ath 325K R FH 7™ o A FEUE IR g Mk Tk 482 HA 56« IE AN W] 72
PR 2 S8 P A B 0 ST — B IR AR JE SN R A A A CREAR G0 W P B ) AS Al ik B M A J 175 KR /i a6 . B2k k
HME AR 2 855, M BT F2 oK A 3R X — 28 1R 2 AL IR A B R o IR, B AR A0 R AR A HR 55 i AR 32 M e
B 1 1, 35 SE 1R 48 HI R 7 X A A FF7 .7 Cabell v. Chaves — Salido, 454 U. S. 432, 455 (1982).

(73)  MPHEBUKFE , CEZ 512 ST U (an independent agency) . HUAHXS T M55 B A B8R 102 sz M, BT & T IR BUR (947 B4
Ea

(74)  See Hampton v. Wong, 426 U.S. 88,90 (1976). H T HRIVBUM 2 EH AR AR £ 2 —, X—M @ FEOMEABHRER TIF 25
A A IS LSS

(75)  Ho—, XL T RGEEATA X AARRA . B e E RN RIS AR LS, ol DU EAE AR ik,
XA AT DAEE S 5 A E N FoR AR AR S SR IRA T Aok, K= X Uk B SRS T —H 24, I
SEPR AR K ZEE R I A o FHU, X — kA R F a8 T80 B AR . e M BUBRIR AT, A 45— /3 IR IR A,
FRN 6 EEINE —, IR T2 R AT IR DR . bt nl LLakE S 30 4G S 3R A7 70 2 M IR XE A AR o See Hampton v.
Wong, 426 U.S. 88, 104 (1976).

(76 B& T D58 LASD , S e vk e 78 [F) 28 G20 v A o HE BHAEA TAE OG0 2 AT OIS o T L, S5 e vk e 28 W) 28 G2 1 vh (o 080 4 ol
TTHESESF R R A T B A 2 o

(77)  BBINRESIER RS R T 1976 EHE5,
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cation, and Welfare ) (117 BUM 55 HAE « BRAEBLAE T A A E B3 HLi%E 208 55 [ R AR 38 HLAR 38 i A UK
REALE I A R—BES I BRI E 78 WA KREE S0 —MERE. T2&2,A40F
TR L E R RSt T AR 458 RO AR AIR AN E N B 2 U2 B A B A
BRI (e T BE A T G2 1 v O IR WIS B e 88 1) o A s, (HL RSOk, B 7S Bk 5 IR Y B 4 A R Bk
FCFBBUN AT LIRS A B K2 —— W R R 2 —— s R i i i A0 N B
2 A3 2HRASH) T SR, 700 XA S, 4 MM FIBE B X o A ) 2 391 %o o A ] 1 1 A vt iy
237 TR o IR, B s B AV A B 37 vk 2 3 B A FRHE AT FEWE 7 AR SCIA A o] LA A AN T
TN DS

H— R PR R iE S R . 8 SO RIEE DU RS TRkl itz
{141 55 1 Sk — M R AZ 38 SR VA 50 LB IE 58 b IE YRR 3 45 A DR e, .32 B SE 5 T U IE 2 v o
SR A ORI A X I % A8 1E SR X T AT AR IR A9 34T -+ (LI G A OB O F B2 B A AH
[ ANE T 4508 1E I 5 AP 22 0] "B R LA Sk, MRV 2R K, LA B IE R M ik
55T DB E SR M 2O G 3 R RN A M o JETE SR T POE 1E 2 (01 S5 DR 25Ot IR 3T A 1L 1 A
JERET R TS, W23 T B Wi B, 36 1 e i vk e 7E L R vE SE R Ak, IR
BRI SR BARRAE ST LA TR B SE VLS T DUB IE R 2T M 1E R T 2k D iz 48 1IE R F 45
PR 2R T DA B2 1] IR B AR R 2R 55— AN IE ST AR oh . B E TSI
“FEEEK X BT ERE R EEREEN R E R AR ZE RS T
25 N BURT P25 LA 2 B S0 [FRE IS FH IR U , 3% — s ARA 3 S0 8 X8R S A R4 Z vt
T4 M RIS 9 2 R SEAFAE D] o X6 45 M 194 240 oL D42 1) 8 10 SRR, TR AR G e i 5 ot
SR 14 24 BRSSO S T T A5, A1 T A X 42550

HTRMR FVE B A VR 252 A e o 1 e 4 10 O 2R R % R R ) ik B ——IB IR 00 S R )
TR 2 5 W 5
A RAMNE SR RS . 3K RIS o B K 52 I A O 1) S BORIRR ) 294, ARSI IR AR 5
JEOU), FEALFESME N T 55 A2 N T8 2 0001 IR A A Rl R SE TR M A . AR 2 2 AUR
W, 2 A R 0 JEAU A EAME AR L AFE RO F I, T B AN SR, e = vk B R
EILANE A — 7 AR T B BOR I EE AN B, 55— Oy AR B PR T T — L H R Ho
ISR S —— AR ERERR T ] o X — R HEAR KRR EE LSS 1 B AR 8 1 X I S i
Glrd . RS H VR IR R B w2 e, DI 0 A ] 2 A AU W35 ok AR A 9t 3
P, RIEE AT I bk L5 A0 A1 S5 R [ S 20 3%

(federal preemption doctrine ) F1[E 2 A JF N ( plenary congressional power doctrine )

PO IEASTE I SR04 e AR 5 FE

FERTAME IR T A AEATA T BUPL 53X —HERT, 5 [ d5 o ik e il ad Tu A JE iR S At T — e 4h

(78) See Mathews v. Diaz, 426 U.S. 67, 69 (1976).

[79) John E. Nowak & Ronald D. Rotunda, Constitutional Law 940 (6th ed. , Thomson Reuters 2010).
(80) Supra note 74, at 100.

(81) Walter F. Murphy et al. , American Constitutional Interpretation 934 (5th ed. , Foundation Press 2014).
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W AME AT DEAE— R A AR A A T B S, T A A 7 O 55 L K B B A A B AR A R 55 0
HREG AR ETWLEAERAE T EUR S & E R A7, ek B R4 MRS AY X brifi . (HAK
Pek e T LA F 38 , LR AEAT BN i AT BOAE AT B R o BT R B AR R A (Y AR e AT AT
O AR T o A LA R e 45 N 94T B 3, B BB 2R AT UL B I (738 o 2
ZATMHAREALAY) T 22355 29870 SCHR N BLAR AT LUFAGE — 2801 28 et e G5 A0 BRI
TEN Y SE A2 Z B AR B IR TR T Z ML s (R, fEik s B ORI S 45 9, 3
X — S5 RO ERAN B 32 BOBE I . Bt bR A SRR SRR AR TR, JCIE 2 W A BE T AY
Ff 2 A SRS AT A2 AR . o dRem vk B T A A 0 (9 e 8 OB SR A
R AR BER R — BT T ek e T A S A B BB A 2SR e, A
KANEISIEAEAR KRR b AR AR S IEMATSCRT A, 56 H fr i ik B 1 1984 4R LS JEA EAH 2
HUA A N AEATAT BRSS9 S8 1L 58 1A B A AR B B A IE LR T, A 248 T 0k, B0k 56 [ i
% B A E AT AT BRSS9 S5 g 04T, 3 1K R UGS I 1A T B A o

(—MER—HHERE

LS [ e A B Y R R S BT, AR AL 2 22 DR AR, Ah TSR LR 00 0 A SRR AR o g —
(1, A o A o 0 0 AT A T U8 TR A 2 5 AU, A R U S B I A oAk
B ] — B B0~ S DR TR AL, B VR e 58 SR D T PRI IR 55 R 1) o A e

5% [ 5t ek e B X 28 LR A BN AEARAT BOHR 55 2 S
A ORI A AR

X B XTI

( ~N N I
| [rmegma, | | BRI e g g g
A1 fPBORSs: SR g
I\ Y, [ﬁEFlﬁ
N\ T\
TR 4 o P AT
Eh | B, AT
- P H Ay
- CREETR
5 4 = >
e L soms. g
o *
- @@ =

B3 EXESSERHNZIINEANEETHIREZ SENFERIPEEEE
AR A AT REAE T WA T8 5 . AR, T 2 T UG, 56 I i g v e AR R 40 A Bk
HEZ I —E R B FIE IS . TRIRATH VT IE 2 Birs B9 = (R, [l e v 0 e i 5 0 2 2 B
FERER) BRI « 2 BAHMZE 5 X 5 B AOR B 7R BOA EABUER? e — 2RI R AR

(82) MR B AR Ry Lot M ER A T 0T B2 A7 (9 i 57 287, (X RO AR A BRI A1
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BUBHYRAIE? IH . 2RISR 2E 50 R iR R AP E BB A I s 2 e H = It 5 B 119
BSEEORR , LN IR A S N ZAN, A D ZEAE T DRI, 55—, =R AR 052 i I A 02 45 & 55
1, MHRARGR I o L, 55— e hn i M B2, 55 = A B T3 = A48 bR i P4k JFAS J2 48 X Y
S PRI T AT 8 200 o AL 130, 5 23 2R I IR BE AR B2 T =N 280 i e 19 - H—J2 B
IR AR A St P AR B 5 L R U A AR Y PRI B 5 =Rl A7 B R B Tl B R e e T B Ot
A HH HAS) R A Y BRAAY  E AT DU 8 R, TR AR X = A 2807, e ik B 7E 2 5 R 1ol
HMELN B 43 53 S0 78 D ] BE 5328, DA XS HESR FH ™ 6 i A kv

TE=A S0 1 BRI BB APE R BN R B S50 . 20 2 20 FRLLE , i TAME B
LA MNTEIE T BRI NS A BLIA 3 RS 3K —FF A 2 00 v B S P bR A 0830 i — o
M5 S AME B 03 3 A B ERE BE E A5 LU R R 3 8RN 51 4328 o 1870 42 A UM S8 646 T AR I
SRR\ PR | PR B E 55 15 28 g i 1) <5 i PR T 450 SR AR, T 1920 4F A= R0 58 125 45 -+ LB 1E S8 ) 4%
L PR S50 T ) R T 5 AN o 3K T 2 SE VA TE 2 00 il R B € N R RN 4 21 25 780 Rl A B 3k
o LT 20 0 T 1y B ALz 3l ( Civil Rights Movement ) #1747 4232 3/ ( Feminist Movement ) , 22 A
FA LA LA i b FE A IHE R 5 M 1 BOIG 1 2 22 rp 84 20 28 70 ARG LA, 43 501 o 96 BN H B
25 50% F1 10% A1 Lo FI R NFEA FRREA T S8 BR b i SEAL, (8 50— J5 1, L35 A1 S & BRAE 4 e
A HMNE N T A IZAR

BUB SRR R IRIMERE P 50 A S0 . TERE XA RE R, A E I AGZ 1 55U
SPIFARMESE . IESR AT — A8 4 R R UE B IR AR 400 1 LN B 03 3 S5 Ry — R ] B 432 185
MEZ T, BAMELL S B Bkt i 0 o o xfE LA RCAR [ S0 . 38 B/ R A% 3l 1 s 22 T Bl
AR FRAE (R 2 AR 13 A SRR, AT B B B R BE AR A0 A B R AR (890 R,
XTVFZAMNE N, 0 AFERAZIANE SOy Ik By 3, JCH 2 7 56 B 58 HAHE BOR Ay It
B o AT AR SMEAKE 6 FF G B 45 AR A IR ARSI FCATE N 191 2 451

T2 LA I T B2 = A 280 B TAMNELN, B RIE 2 32 B4 g 52 S Az, —
EAT LGB 2 78 A I, 7EBOAAE S AR R 1) F &, da WE 757, AR
AP AR T B A RS B R AR A B e B ARG . (BN E B, A0 E O E B
PR Dy s A T DAIE B 30 19 20 rr i, A% ORI 358 76 33 — B S0 B X B T i ) 2 A9 — R A HE AR ST ik
(Chinese Exclusion Acts) RIZGHIIE, [EANZYEY - M4: - GHF] (John H. Ely) B4R FTF, [R5 4 Y
RPN Sk = 17 . “XF AhEN BA B, & &AL EE S mH,
T T TLF B2 By A IR ROR A 2 BT 4Lk, (87

(83) TEAHRERUEHEABUAN RN FHRAE,

(84) JEIIXIAME NG BN AL Z BRI HE, 36 24 - TR H SR AU R SR ARG AR I ANk AL i A
FE bR 2R AT, AR R D7 s 55X — Wt T — 3845 S B {57 Jamin B. Raskin, Legal Aliens,
Local Citizens: The Historical, Constitutional and Theoretical Meaning of Alien Suffrage, 141 U. Pa. L. Rev. 1391, 1470 (1993).

(85) FEMAREZ D A HFFIGE BRI AR AN AR IS A AELES [ sl e 3 S R G ph 4> A28 5 19 B 003 slOIR 00 5 () 241 s 1)
B By Z 0] A R D 7 G P O TSR R T, AT I A SN LA B 03 A G 3 i H AR A7 S T U . Sugarman
v. Dougall, 413 U.S. 634, 650 (1973).

(86  MAEEPH 210 1 HESKE , FROINIE 22 BV AT LS 2ot 1527 B 43 | b 2 ok 68 R il , — 8 4 A R CRIIA 2o (9 AR SR SR 180 A TR

(87) John H. Ely, Democracy and Distrust; A Theory of Judicial Review 161 ( Harvard University Press 1981). FR3CiFZART] IL[ € ] HF] . (R
FEHAREAE AE T AN — AT ) |, SR G, A ok 2011 4RRi, 575 157 - 158 1,
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A NI R , 75 5[] o g 125 Bt A B S AR P S op SNE A B 473 70 0T A — R B E Tk
KA BESYE I8 FEPS RAMEIALAT BOPUS5 B 304 SR AR e A B o A S R T A AR
(IR BOAESS 15T, e 12 e 7R PP T AL L HEE A L 2 H AV H I 18 T =S80 LUSMY IR . H
B D) L350, 5 B v B A R P 3 P (R AN TS B b T T A B — R BRI £ T 1 4 i 4
ARSI , EAT TR AGE— A 45 AT Rh Sz ykAS IR Rk B AR AT R AT BOPUSS A 1 T SRR 55k —
HAMRHEA , B A S5 Rt il REAF7E 220 0 Fovb, 95 58 0 57 % B AT R T S 12t ] B N 9 52
U5, BEn] BE A AT AR T BV s W SR A SN E N RE AT AB 2 HAT K A S B BEA% B S0 LA, o ml fiE 2
Hft 3k AMELN i rTBERAR IR AN ELN ; 9 S A9 AT BUIR S5 BE AT REJE REAT PRI S5, o n] RO B 22 A9 4R 1
FEPERRSS 36 T RE 2 HA AR B AEE R ST o SR, 3K S A 38 BT s i ) 7 2 2 o A o ) o T A o e B
WEREERE . B TR B ad Bt 25 B8 T S IR 3R, I e o A Lot oy 3 TR AL L5

(D) BEZEMHNHEERE

(BRI BN B 53 0 S — L 52 O AT B8 0218, T — SR P A o A R, IR R - AT AT
SEREE IRATAT AN B A AEATATAT A7 B 55 R o) i e e 7 IBEA B Rl ik 2Rk B, 46 R 2Bk
HER A HIETE R AT RE . £ WS el de vog ok e 1 P A o A R v S B2k, B 1 R AR AR T 98 46 S 1
ARV B LN ATAT T (4 70 S 1 0kt i A% T A B ARG o T2 P A B DR I Ak 2 Bllie
R R SE B (“striet” in theory and fatal in fact) [0 WFIE R MM, R RIEENIAEE
TC— SN R AR S ST R ™M B A R v

M, fi vk e Xt A o 2 B 3 P o TR AL DU e o PSR OR3P 2 A7 9 25 B AR
R TR = RIS IR 55 . AR PR L FE R b REE T, BB = WER K
JE Lo THERIE A BT it . WLz, 9 S A o A8 BE v Y S AE T o A s 120
PR = HNIBUEAE 55 2SR P R = WAL UL, B ik Be 24 S az FH ™ o £ Bl BAR 73 < Tl
1 T LAAE (1 Ar) e b ] AT AT R0 AT BOIR 55 80X AN [ 28001 1) S7. 0 AN ) 250 /Y S0 LN LB AN [] 2 531
AT R S5, B ik BE AR AN TR] B8 W - — T3 T, IR L i A X T N ) S R BRI X T AT B
RGBS TS 75— J7 0, X ARTE SN RO B8 1L e 5 5 1 B 5 JE 1R S Re 0 A B A T B
i Z AN E NS IR, X B A Rk K T B B 2 A BN Lk SO s P — 5 T, X AR AT
BT IS 1 f 28 5 15 3 6 e Ik Sfr , R B A AR BEAT AR AT BUPUSS O 28 1R 2, o At AR AT R A7 B
W55 BAE 1R R Z

T3H B i AT e I FE R A T A RME R T B H A ORHR” R T Bea A0 i H A7
EIEN FBOAT LA A 97 o SakAS IR AME R ARAT BOR S5 1A AT 2 ou i B B i, B R £ A

(88)  FE—LL3E [HSE BB b SN E N B4 SRR [l 5 AT %8 95325 (“ sometimes suspect” classification) , See Jerome A. Bar-
ron & C. Thomas Dienes, Constitutional Law 335 —337 (8th ed. , West 2010).

(89) 20 fH22 90 4FAX, LR AERIE B HF IR F 9K« die i EE B xd 7] — 43 2 7 24 SR F [R] — A7 e e afls o OS890 — B0ME” f 435 22 3 0F
FEXT G — 2Pk (consistency ) F1“ 225515 AR —BHE” (congruency) o Forr,  * 22 RIXT e X G i — Btk BRAE X TAE—
TEARE 118 2 S0 o AR A 0 250 LA AR TR) 14 5 T L 40 0, © 2 S0 %o AR 2 A 98— B30 ™ R A+ AL 0 ol 107 32 P LA % M RLEBR S 4 47
N7 Gerald L. Neuman, Aliens as Outlaw; Government Services, Proposition 187, and the Structure of the Equal Protection Doctrine, 42
UCLA L. Rev. 1425, 1433 (1995). JRASUIM, BN S RO E E SR EN R 248 Bk ki, T H., WEE R B AN
BB A - 22 SR R E AR —Bebe” AR IS i A E S 0 43St s e 8]

(90) AR T 7™ o 2 B (V3 1) , G B o7 e o 13 FH DU 5 — ity o A DR 2R v, 12 A B L TR BT AT Sk,
TR N S R AR R 55 LB (“minimal” in theory and none in fact) ,
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0V ERL A AN EL AT . O T IR0 8 H A, 3235 B 25 HE T B0 508 H AN BR T Ah E
N b REALE— BRI A E A R Al i T LR A B Ry R LB R A A TR B8 AN Al J500 1 , 57 9% TG
TR — 00 > BN S AR AR AT B SS — UM R (AR i UKL , 17 R BB U L 2 0 5
PARAE o [RGBV A B A A I R 37 3 — 55 7K IR Ml 58 X — B AT o % S i3t nat 2 g 19
FORTCBOEAVILPRE . B OA KE=ERG L, BB S7 1% 8 Tk /N 5 49028, W 4 2 T LA
BAVRY O 25 B RTR AL SR B AR OGS B H I B L T BCS B I ORIR T AR A
FEUE AT AT B — Dbl A LGRS e AN ERVAR R ), BET X AE— Rl R, e ik Be B
SR T A% B A S, R 585 R LR S8 P B SE YRR ARAT AT e m ik o A, R ik B IO 2 =
I AR A AR

R J it BETIE B M T A B HE 8 T REAFAE AU PMEIE I, A IS E R A R i - AR kA
Il A HE ARG S R ) 5 S PR A gl 2 2R 4 4 17 AL, 03X — 52 BBk 180 47 T R ) E o A 5 o A o 3
— SRR AT A R AN SR R O N, — 7 T, R T B R A SR S S IR G
SRS SN AR ES AR L 5 55— J7 T, i i 125 e 2 FH o A SR E AR5 2 O T A Ah BN R A BOR i
Fo HIENLZ s o A BEELE LR DL T A& HPR A B —Rh IR Mgk . RV It , AR SO, X —
FERPZAAAE T AP E ABEEAUR AR R T EOR 55 R, B33, P8 B0k, SEA BOR S f
TR AT AL, R 2 A 2RI AN M (Y S R MR S5 AT 55 AR L)

(=) W RREXFB L K (6] 71

DA SCRTIA , A0 SRAH S A I Sz 1 R 9 Sk (] I 838 7™ A o A, S i o 5 ) 96 o A A ]
REME—MER TR & o AR TINAYSLIE DR SL 5 B S T2 A 38T, & B S A T R 55 1
HWRAE RIS o SRR, B S A S AR B A BUN H A OB DI R o NI AS
SCE A3, DU 58 TC S i g 15 e S5 LIRS e ) — A oh o TR, WSR2 Rl A W A Y LR
[l 2 A BB BIT LA ) B 2 MU G A E BT BOIL B, LA RUAR /T BE 53 2 511E

I3 AR A AR T « B 125 B 2 7 IO 224 B X B S 9k R ) 57325 2R AN [ ) o £ 2
W, ERR U U, B BOPE R 2 S O A SRR FRARE e 7R RlA L krp AR RIE E R IAIX —
A, FE AR BRI E AN AT SO  He— SR P S OR3P 2T S PR E o TR PR R BRSO TR Z1 52 1
MAEAR SCE A, DL B8 B ICIE G

—J7 T, FEVES DB IE 5 SRR AP 26 A A RO R IEA S A P T AR IR 1 i 308 2o e v 122 B
Jor ) 2 S i W B % A R R T LARLARIBIR 73 2K o FEAME SRR S v, AR A i 1 B X
PR S8 SOAR 22 1 5 FRAE T 8 AR IS o 2 0 o 4 0 B8, IR A T B 22 B RIS 8 i A S5 .
A A T F Rk EOR A2 TETDRE B m) WM B AT R TR, i el 12 e 3 g 4 3 )k S R ) 02
PERFREE . 53— T, TCIE IO 5 It e 2 [l 2 A A A AN A2 LA S o e vk e X B R S 125
Y SR A

[91) See Tussman & tenBroek, supra note 53, at 349.
(92)  Supra note 37, at 1528.
(93) fHAF—RAIE, S7 1T - A0 (Laurence H. Tribe) #2411 28] 13X — 4718, (0 M FURAE AN RS SRR 148 oz 7 e 1 .
AN REA R AME AR BEBCER B TR Z BOAAU T s (EU , AR AN FUR BT & ARIERIZF 1 S 8 A AR X — 45
S5 18 ST R T A S ) ™R A AR A 2 LT B AT R R 2 th )" Tribe, supra note 22, at 1545.
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it , B3 2 ik A B AR IR AN AR — M B4 T BRGS0 AT RT RE AR AL N AL M il 26

PRSI o 32 U0 AT LIRS 24 - * 24 [ 27 952 3 O AU I, BRI ke A T UM Y
TEEIF S TN AR 7O I e St ] B AT B 1T 4 1) SCAAR I —— 56 22 | 253K (supremacy
clause) [0 FEARKRELE b, i JFNEAS 45 M 45 SO0 N 5555 RO 1 BR IR AL oy, & 2 & O T i
SE R RE M E N BOR A E AR o fi ik B X TR0 S I U i) £ B 76 52 2k S 380 T e vk B o Bk
FULAREROTN o AL, X TR RHRIRSLIL S, WSS U I AN B DAy o o vk Bt T 46 2R FH ™ A%
A SRR I o IS T T IRIR AN A% M 2 18] B9 A 1] 73 AU R, BT F AN R A R i e e 0 R
— OISk —— RIS fe vk BE A BRI RS RS IR N A2 BIMCOR B LB o, DRk, RO AS R MR A
AEATBUR S (AL R TIBORZ U, X — KRR AN BEBUL AP N B 73 70 261y vl BE 23 S B2 P, T 4%
A8 SR AR FHAR SR AN Al B9

T ARG R E ALK S E S

VA © e i JISE 14 /0 RO AT, b B A AT T R 15 A BCHEAT AT BUIR 55, AT e #8530 69 3
R Z RS B BRI Z 17 %t 56l fie ik Be AN (U 1 BOiA R AEA AL, T HL2EAS b
TR TR AR . S TR A A R 253K, frm i BE B F A o A g D A R . 20— R BIA
RGN, T ik e BARAN I 2 A I B 5 BUf Bl 18] I FEAR R 2 (AT 7 — e A2 LR Ak
AZHAIGHEBMREA L2 VFR . T X — 2B AL AR BOB, YA A AL ZE ST /] ik
AR ZE , WESCTEFIAH A RHLEL . 257 2, i =0k Be AR B MIE o £ SEE 7716 D i (912
BAEE . TR AR AL . Yo% IENCSEETE ) P 5 “ BN 5E3% " (a more perfect Union) —
TRV EE , BRARAATE S WA 0 S8R LG, w3k o A L REAS I P A B0 5 8 ) 07 52, T I vk — W1k
Mo AR e — IE R AR

ARG LI A AR B 1) R, A B AR AEAT BHR 55 R AR R A o T A SOSN8 1, 3
I A A 7 83 12 e A U VR o A B RSk, e B (S8 1 ) % T AN N B AR ST 375t 7 24 B
MRk, RIEFRECA S BIE) 26 112K 1 B lE , “ HoA PR NI E EEE 22455 A
WA A — o i TREA RIS E 4, X —HUE S8 S HEER 1T Ah E AR TR = A AL A7 B

(94) Sullivan & Gunther, supra note 21, at 314.

YR — DI R A R R R B M R AR L, RN B SE IR Rk A 5 ARG AY A 4.7 UL S, Const. At
VI, § 2. Forb S BT T R R AR A = T L, B AN A AR R B B T IR R X T A MR R TR
1V RARXE T 04 S8 1 Ak R e e
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WASS AT REPE 200 R[] T 58 [ S8 VA 5 1 DU A8 1E 38 50 — 3 P AR DR 40 25k, R (k) 45 33 4% 2
AN A 28O0 AR T ARA 7 W () BRE , FERIR g - rp A N R L AT 2 R 7 ok A T i — -
8N %55 AR TC Tk A E NAHAEAT BUR 55 SR B S5 040 o SR, FR I (J8 k) 2R
32 ZR50 1 O - e N RN [ G i v [l 85 A A A1 Bl N B 5 i AR R M £, 265 33 4525 3 3
WU « B B R R B AL P S A B RT LA R A1 B —FRASUR], AT AR g A — R L
PR, e T8k ) (8 A BEAASUR 26 RS AT R LAl 7 A Xt P 119 - 452 2 3 B M 1) A1 J A
TP e BT X — Sk iR I AT EOA ML LR A N Ok AN B — RS 1R AT AT A1 AR ATAT A7
W55 o WK, AT ZAT AT BHR S5 38 0 DA T 1A T2 sl B B A AT O, IR R —
AOHESLEARIME R A, AT TR B R TR 3 FA AR BN B DT 22 o AL, X SR 55—
A EL AR VFAME N EAE o (B, VR AT ST AT BOIR 55 91 A BA SRS SREA 832 i R
BB AR L35, EAT IR n] AT A5 RE SN AT 2488, A BEAR HEATAT BUPUS5 19 S0 BN — ez BR T
TEAA I a5 1) B PR R S B AR RO EN  FRir e A B A AEAT 38 23047 BOR 55 AN AU )
THMENFEA B YRR ASRALET , 7 HAT ) T3 [ S i 5 | [ B A A S A AT B

A Constitutional Controversy about Aliens’ Holding Executive Positions
in the United States: The Supreme Court’ s Equal Protection Cases Revisited
Zou Yi

Abstract ; In the United States, whether or not aliens have the right to hold executive positions is a
constitutional issue concerning equal protection. The Supreme Court has not severed the connection
between citizenship and political loyalty but to some extent it accepted aliens’ appeal for involvement in
public governance and integration into American society. In some cases, employing the strict scrutiny,
the Supreme Court declared that state laws shall not exclude certain aliens from unimportant nonselective
executive positions; in other cases, employing the rational basis test, the Court held that state laws
might exclude aliens from selective executive positions and important nonselective executive ones.
Moreover, comparing to state laws, federal laws could gain more judicial deference on this issue.
However, the Court’ s equal protection analysis fell into logical paradox and remains to be perfected. On
one hand, the choice of levels of scrutiny relied completely on a case by case basis, so the strict scrutiny
as an appropriate level has not been maintained. On the other hand, the application of levels of scrutiny
was obviously result — oriented, so the judicial argument was reduced to a form to a great degree.

Keywords: aliens; executive position; constitutional issue; the U.S. Supreme Court; equal

protection

(REHE: 2 &)

(96)  FRFE A A AT BUX AR TR BIAT B AF AR AR ABAT AT BUIR S BOABUM o AR C Fr HE R0 AT B DX AR §5 ) 25 101 4555 1 3K
QU TR T BUX FEA L) 36 99 4558 1 3K, R AN AL T AR BUR R8I TS A 55 A Lo
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18 3% [ BN A5 223l ¥ 1Y A AR AL
—— TR A G — A A

T

W OE PSR ELEEABRR NI RSN EELR,AAEHE S50 L F HIEFREEH
NGB IRA G A F AL — 29 £ BA Lk ATBGA S Rk R ER EM, FE
BERAFINBR L EBER R ERM NG RIT RILT Bh oG5 —FHEES, R EBRE ML X
WFeit B B REGIRBAOBRALE, PEEARALAERARERARG AEGE R R 2%
BERAE AR ELHT MY, REGREAARAGAAGZ AR AT IRET L
o kB FE, FEIRTE BE B RiAE L, LG T RS AR ELG LY
FHIEF, LML HIEE AT B, LG R @SR R HAE,

KR PHERE ABRSA EBEERE HK

AT LA YeARAIT 09 1 2 B SR A BRTR? +eeeee AP Z A ATE R T . BATIE e
e F Bk, 4RIk B A% 6%t

— X F K - #i#t 2 (Joseph Story)l !

[T 33 73 s ERP A SCAL R B S A H 5 2 T, S [l ENSR 22 A\ (American Indian )02 ) () 7 5 iz 58
T IREAARR R . 19 20 AR, DUIE IR A0 £ 35 S0 o 5% 5 00 SCHIT AL F0 e s il (7] 4L 18
gy, 2 ENER 2 NI A AFFE LRSI 8, CA  H C bR AR 7 L3 T Z Bk s U LS
THE IR e, 2% F I A B S g BT i 5 o - 18 - 55 4E /K (Alexis — Charles — Henri Clérel de
Tocqueville ) i : “ JEFE A SEUIHL" Fi G EDER 22 AT, EABA TR A3 2 by 2y 25 1 704

20 {22 30 4R, RURIA 125 SCIUHHELANER F IR (self — governance) % B BB ER 22 A BT UK

P EIBIE R 2P I S AR T B B, 12Tl o AR S o Il Bk R 2 e DRI H 32 [ 1787 AF R IR il 58 2 WA 587 1) B Be
PERR o

(1) 1828 4E9 J 18 H i bkBe KBk B HTHE AR 240 & S W1 ZEB¥ M ROt a7 o2 ERY YR, Dippie Brian, The Washington Amer-
ican 1 (Wesleyan University Press 1952).

(2] =iFRL3E3EE A (Native American) o 20 42 60 4R LISk, B39 3 [ 5 4 R FRIE )8, FI S8 45 £ IRl BN SR 22 N7 Fn ™ 12 36 1
N7 BPA IR A T O T 3 A ) 14 RS LA K B A SO0 e B b 9 43, 2 D B B (0 IR LR R I BRI =2
G——YESEEEENBLZN" 5 LFEEEN WEB) , F N RS (F 2SR50 2007 4R35 2 #1, 58 52 - 59
s

(3) The American Indian: Past and Present 201 ( Nichols L. Roger ed. , John wiley & Sons, Inc. 1981).

(4) [HIEMERG RN TR 552 AWz ) , 5w i, RGN ) 1994 455 3 11,55 20 5T,
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JEIF,20 th4d 60 4EAURTE RAUS S MEN 4 N I [ Pz shiy ik — D HEgh T, 38V AR AGE AL 57
&S5, A  BRIBBURN IE R RN ENEE 22 AR P ok 550 A, X 86 PRI R L 1 75 R sk i e [ 3Bk R 7E —
LT , P il 4 A 5200 J7 55 BT 4 b i) O/ B 45kl , B Ok B %2 [ (Indian Nations) 030 filfi 351
Jethil, AT N AT BUN A BIAL, IEMNSEEENSE 22 N\ g i, SR EN SR 2 N —Fh 4
BB E AT AT B IR BB R 13 RE , X AEH F B —Je = L6)
JUEFT R AU 9 S ZARYEAT R DI o i v B B R RV B U8 - KR (John Marshall ) 7 1831 4F
DIVEHEGRCA T 5 ( Cherokee Nation v. Georgia ) J Je 3 UL v i £ 44 4 [ A B I E ( Domestic
Dependent Nations ) 3¢ [7)

A SCUAENEE 2 3R P& 1 AU A bl 3R] 56 BRI SE HI 2848 R J) — MR RIS A T 43, B
TEHRFR G N 73 A2 b I M 5 BV SRS 22 B 22 A] A g 3l 43, oA L 2 g IR BUR B AU R I8 JE
SHVEH . B S MR AR, Y& 0 FIAR) AR 2 A R A TR SE vk iy BT af A , 2
I S5 ENER 2 NI R SRR (i S AT (R 5 AR SO R 5 T 245 () 8, 73R 5 i 14 ik
WA W AR 2 1 55 2 [l 23 57 vk | Al ] AT B A 4 L DR Y FIBOR B 55 52 IR . T It
] PRy 2 B OG0 A T R, o) R e 5 ] %) 58 o] S5 B AR ET 2F 2 AASUR) b S 1) 2 Jre Qe ik LA el B S
X TR R TR 4 T 50 Rl oA SR T A 5 ) B R ) R sl AN T B 15

— ENER LR 5 G AR Je vk

TERRMAE R3], AU SEEREE 22 N BRI THA 1200 5.8 38 Sofb ek b DI 8 T 2 A
HE GBSO RRAE Ak 2 A5 R LA 25 S B Ay, h AR 22 DR IR 445 i Py ¥4 7% 2 d v O RV R A 25 B
B, FRVE AT 5 25, R ASTR] A5 A 501, A7 0 =0 BB A R 4, sl e bl . &R & 0 7 9247
ANAH, T NI SRR . BOARH ) i L 2 2 (Troquois Federation ) 2 2% (155 i 42 HF 3
VFZ AR AR IE A MRS HLES # , AR 5 L0

DU 5 B 5 6] T ENVER 22 Vi R M 1 AN T e B BR S7 3  — 7 THE A 5 R i 51T 2 29 7R A H
S EACHA , 30 15 0 S A b AR 9% 0 W P2 AR 5 55— T T LA £ TG 27 (territorial res nullius)
SR S S A AR, i T B AR I T8 AT TR, 75 A IX SR R [ S AL, I R L
(8 A A FIGEIAR AL, TR 48 AR EN S 22 N0 AR . 2 5 (doctrine of discovery ) #f&
ke PRI I e e v e Al 2 A, JUhy SRR AT 5 EID 545 22 F 9 AR R 5RI I 72 1) DG R 2% (100 i [ .

(5] #2000 4 AN FEAr, SEEETSE 2 AN TECH 1865 119, JET-XF R WML 22 57 HUIARE , ENAE 22 NS mI Rl 70 o =28 SR ENAE 22 AL
EEMRENFERN EELMGEREN . 5 1980 4EA ML, LR AH 55004 :94.75 17.26.97 JiFll 553.76 J1 o See Joane Na-
gel, American Indian Ethnic Renewal: Red Power and the Resurgence of Identity and Culture, ch. 4 ( Oxford University Press 1996).

(6] Vine Deloria, Jr. & Clifford Lytle, The Nations Within: The Past and Future of American Indian Sovereignty 2 ( Pantheon Books 1984 ).

(7) 30U.S. 1,17 (1831). =T DhER/R I HI 5 Z e, 2 W Jill Norgren, The Cherokee Cases: The Confrontation of Law and Politics
(McGraw — Hill1996) .

(8] See Henry F. Dobyns, Their Number Become Thinned : Native American Population Dynamics in Eastern North America ( University of Ten-
nessee Press 1983). RIS ELZ N DG TEUT, Z A FFR 52 ) , X 125 N D80 A B 28 22 0 F1 4, See also Russel
Thornton, American Indian Holocaust Survival: A Population History since 1492, at 26 ( University of Oklahoma Press 1987).

(9) S UWZEGING . (315 - 2 FRIE b AL 1 R 5 ENEE 22 A A RAL D) | 20 38 EIFST ) 1994 4E565 2 1, 56 31 - 35 1L,

[10] See Robert A. Williams, Jr. , The American Indian in Western Legal Thought: The Discourses Peoples of Conquest ( Oxford University Press
1996).
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S| - MRS A4 5 DR B A W) SIS b Hi T 2% 4 R 0 1 248 X AU 5 A FH 45 b 45 20 1 R T A8 5 1) T B s I
B L D R SRS A A )

MNT 5 % R AR 148 5 98 R M AR N 2 il SR 5 B A 22 B 9 14 OC &R M 1S3 =R 55 4k
B, RIUA RN TRTE A EAL TR (BB EFR A “ nation” ) 5 5 FRIE IR AN 1T 25 LY LU DA
KAl B oy ) 1 A AR S P ) L5 A 2 4 M 47 T BN S 22 3 55 5 1) S T IR E 5 B Ay MR BB T AL Y
AR5 TRVE G S I R 8 1 S A AV [ B 6 191 3 AR A T ol I RO YU B A 7 TR AR % 1) A% 24 25 3T e v
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1781 A fty I 2% 451 ) B WL « [l 2 i B2 s 304 55 RS B A A, - SIS R 1 R A2 R
ZREE SR AT AIR AL (55 9 4556 1 30, “ B BN TR G 01 1 BN 2R 2 Y B2 2 s T =
55 BN S AR R B LA S A ) (5 9 4755 4 30 o [ HLE “ARAT A A5 IR Hh
B2, AR S AR R B AT GRS R B AR AR 2T (B 6 AR
) o T WAL — DT EN SR 22 F1 55 BIALU S e X T T 2%

1787 4RI A S Rk IR A B EN R 22 W v AR HE A M 3 452 3 T IR (Y vk dR R I R B AE
52 %) 558K (commerce clause, 25 1 2555 8 34 3 1) , KT [ 25 DL “ 45 BEXS AP B 5y LM PR 52 2y B 55 BN B 2
NFRVE Z IR B 5" 2 A 33X — 2 e WA 58 ok ML ) ) LA T 2 A A PR 7 T R IR L 6 —— BT
JE AT EL Y SME (foreign nations ) ™, 75 W 5 ENE 22 N\ E 7% Z [A] (with the Indian Tribes) ” Y #3485 i
Zax A0 S AT B2 5y o A TR S B N 52 g, 5 DUt 25 K 9 A B M PR B2 5 (among the several
States) ” H1 2=,

BRI AR BN D25 2 N B I3 — Ak, J2 O T AR BE i 51 43 e N B HE B 7 28 (5 1 4756 2 3R 3
TH0) + ARG 44 HUFN ELAEBBIA , LEA IS AT A5G () 2 M oy # RS H N D LU B A TE o N 2, 4%
F I ASEOm ERrA A A sz = B B S ECE S 2 AUk — & 4R FR 25 1 N B A A 45 2R
PEAERE AT ERSE 2 N 7 2 5 R AR B R BN AR N7 MO B0 R HERR 1 250 XA SR R R
TEFEVESS T B IE S R RE B ARSI A4 00, AR A N 1T FE AT 40 E , s N 10 B8O 45— M 1 42
PN CE, EAEIERBEAEB BN LN B SEbR FARIN T ENERLE a7 i M7, 22 /0 I3 e g b 5 s
IABIRYENEE 2N PR 2[R 1 58 [ BOA SEAR A — 3843 , AT TN AE BUR B A2 5 Sz, IR SE R 44
Tl A BNV ER 22 N UASRE IR , PRHARN 25 AR A8 — 020, T BN o5 — AN L

KR 2 1 A AN S AR 1 P R, R I IR B SR A TR S BN LI 1 G & (H i B
IR O R HEMPE B TERFR AR TG [, B, A AR [ 5 B L2 8 7% [R] (4 DM ST BER B AR 20 1Y
T, IR R B T RGeS B @ BORN R B 00 T 4R 45 2 9 AUTT (56 2 2855 2 3155 2 I ) , X
BRI INIT S 2029 (5 1 45505 10 3056 1 I00) o [mIAE IBRRJE bR 7 [ 2 LUAS HUR 15 Ak ] 40 4 g At <7
RT3 (55 4 2556 3 355 2 1) , BRI fde FERE A8 -5 A 1 455 P ph BSRS89 7 BT 2 5K A1 o5 A A b sl e <7
TN, SHAS Ty PR ey SRS L E 08 - b By A s . [RJ IS, 8 SO SR b 7 35 R LU X e ioxs & R I 42 54
PRy (56 1 2556 8 RS 11 300, DL R R4 & N G 32 7 o SOt B 2 1R 5F (5 4 2558 4

) o

JEHAEAT I RE A, HRFR TR0k 01 o ] 58 1 2 =2 i B0 50 55 A S AT A S8R I IR R L (5 6
SR 1) IR , B 1k S BEk I  AE B S 1 ARSI IR AL L 2245 45 MLRE 245 45 1)

(11]  See Vine Deloria, Jr. & David E. Wilkins, Tribes, Treaties, and Constitutional Tribulations (University of Texas Press 1999).
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I BRI SE X — ML AR E 1 ARTE I AT T o0k e ek i e Ak e AP 1

SRR SE 142 TR AL BREN S22 N\ FR 7% 55 HEM PR AT, 3 — iU W 19, (RIS S 96
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KUy A5 e B AT B oy Oy 32k [l i [ SR e AT — A o R 5 S0 [ X B M (o 2 SR L, £ 28 [ I8 )
P st 5 ML A LUE I B sk , 5 2 S A SCA N R IR B DA G . SEbr b B e vk iy %
FARREC) T SRR 5 M 4% A BIAU I, BIFERIR 5 0 Z (8 0 FCAL Ty h IO S8 vk X T AL
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72 AR ERBE AR A s AR, BRAE LR 22 8 B2 F- 0 B R 20 BT 2 F 1934
FERBHL XS BN 22 NBEATI T, I 5 Z AR A AU G 2R 07 1790 AR CENEE 22 N B 5y 58 1Rk ) E
C R BRIBSLIEHLICMTE A M 3 75 BUR REAS [F) 1 2 MR 28 A TR FI R T S 462 703

HRFBTEILS 1 ZR M RLRE S AR AT BV ERS 22 A 2 RO, J SR B 0 7 M (37 14722 A IR S B 265
LR BVART , BN 2 N N AN BT R SE A R XM R s Bk A v 1 A8 5T, e
BL TR EABAIE T A . 1880 4FEFRR A (Sioux Indian) 2 - /R 5 (John Tlg) b iR ik
BE, EORMETE LR + B IE R A 20 RAL Bl 2 b 5 ik R e BB S &, A AFE X AR,
H i 1 B A R R R < ENVEE 22 A HE AR T SR I AT RV TR 2 8, B ST R T T 14 5 i A 7 U2 AR
56 [ B SR, ST BUR BAT AT T TS AR P, SRS 22 AN BE 11 3l B 56 [ 28 1S 5 T EL 8 5 B RS
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HRFRAT ENVER 22 N U 10 SRt FIE B, AN 1 A Ah 2™ B N (972 1T, 1789 4RI IR BUR K E
S 2 31 55 A FRRUR T ST 0E S o 55 B0 Bl 4500,y o AR R 5 B FIIB 46 R[] 4% AR 7 B R IR
%o 1806 AFR RSN B A BUINA R G — 45 G B, 1824 4R AL BN L 55 5, 1849 AR E I
VEHIr B 14 PN B A

B TR JE M A TS 2T, BVER 2 B v A AR 3745 A TSI AU B4 AR, BRI
ERERE N IIA —E AR SR, Hoh 215 1 B Z it 5y = 2 Dy AR iE . B S ENER 4 A7
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(12) Charles F. Wilkinson, American Indians, Time, and the Law 112 ( Yale University Press 1987).
(13)  See also William Meyger, Native Americans: The New Indian Resistance 24, 32, 20 (International Publishers 1971).
(14) ZULEE9 513,55 40 —41 5T,
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(15) S ULARAE P I WRAR” WES R 50 ) , 3 (b R E 2Bk ) 2005 4F56 4 191, 55 86 1t

(16) American Indian Policy in the Twentieth Century 10 ( Vine Deloria ed. , University of Oklahoma Press 1992).

(17)  EEP (REEEEZ AP ILR) , BCOEEBFFE)2010 455 3 11,55 133 1,

(18] Robert K. Thomas, Colonialism; Internal and Classic, 6 New University Thought 37, 44 (1966 ) ; Robert K. Thomas, Powerless Politics ,
6 New University Thought 44, 53 (1966).

(19) Anold Krupat, The Turnto the Native Studies in Criticism and Culture 16 ( University of Nebraska Press 1996).

(20) IR 17 513,55 132 3L,

(21) Indigenizing the Academy: Transforming Scholarship and Empowering Communities 16 ( Devon Mihesuah & Angela Cavender Wilson eds. ,
University of Nebraska Press 2004 ).
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On Self-governance Powers of American Indian Tribes
Another Modality of Constitutional Powers Separation in the United States
Gu Yuan

Abstract: The legal relationship among Indian tribes, the federal government and states in the
United States is unique, which was constructed by the Federal Constitution, treaties between the federal
government and the Indian tribes, congressional legislation, administrative orders, judicial decisions,
together with agreements during more than two hundred years. The confirmation of self — governance
powers of American Indian tribes and its expansion in the framework under the Federal Constitution
reflect another modality of constitutional powers separation. It has been a peculiar power formation which
was built by the constitutionalism, history , culture and society of the United States. American Indians
consider their self — governance powers as a sort of natural and inherent sovereignty, but the recovery
and implement of self — governance powers have been encountered difficulties and frustrations, and
Indian tribes can’ t follow their own inherent logic for development, entangling themselves in a lot of
historical factors during the evolution process. The civilization of Indian tribes was accompanied with
their self — governance and self — determination, and both of the cultural conflict and self — governance
returning will be not one — dimensional logic movement. There is full of complex paradoxes no matter in
its history or reality, while its destination will be confronted with difficult choices.

Keywords: Indian tribes; self — governance powers; American Constitution; separation of powers
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On the Remedy to the Guardian’s Improper Supervise of the Ward’ s Property :
Concurrently on the Necessity of the Principle of “ Conflict of Interest”
Xie Gen

Abstract: It may be difficult to deal with the problem caused by a guardian who supervises his
ward’ s property improperly. And there would be conflicts of interests between the benefit of the ward,
the security of transaction and the rationality of the discretion of the guardian. The key point to solve the
problem is to keep the balance of the above interests. Subsection 1 of Article 18 of the general principles
of civil law is the general clause to restrict the guardian’s right as a legal agent. Any behavior against
this clause should be regarded as unauthorized agency or abuse of right of agency. So the principle based
on the formalistic estimation should be adopted and it would allocate the liability of argument much more
clearly than the current rule. On the other hand, the situation should be noticed that the behavior of a
guardian apparently against the “conflict of interest” principle may be substantially beneficial to the
ward. So there should be some effective rule to maintain the legitimacy of such a behavior in future
regime of guardianship.

Keywords: guardianship; supervise of property; conflict of interest; Subsection 1 of Article 18 of

the general principles of civil law
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B AFFEHAART Z N BB & A A B B2 0 35 SRBUH 10 B A R AT 22 2= 48 A X AT 22 A i it
1672 33 BEASUR [ A 107 FE AL

T PRBEIAL L T & B 5L, 12 B X AP AR A B4 A AR 2 S, TR, A PR A
AR A LA i e A RIE B TR TR D L, B e A BRI B T ALK 52 el 1 P S il O XA, Bk
] LGRS H A G — B VERT, SUAT LB 1k 3 )5 25 20k B Bl A 8 AR (680 e AR 38 5 L
RIS BE R BV , fe e N RO Bt LA R A R I LA 5 78 T AN 1,109 DA S5 B4 3] o ol SC 32 11
TP T R AR E S P BT R A Y s A METE R D, e N RGEBE RS B O L, I
SETH R AL L AAS B 3, 10 R AETE B A RIHESL S B FE AL 8 L BT 90, B TR E
TYIROLE TR S M, W T AR AL LA, oo A Bk e PN v L i A a3 d o N Bk B
(T B3 Jo AL 5% 5 ) 24 93 S A1 EL AR I 3 o T TR gt 6 ) A g = (gt e ) g AR AL B9 418 2
WA SERE PR TR R R IR WL 14 AR 5 S ), e v R M AR AL B8 18 5 T SIS ASU A AL
WL T A AL AP AU LRAR BOFE G , A BAT HEAEAR] 00 I B35 1T (e N RIE BE G T 5
WA T (i N LR ] P 32 0] ) o 1Dl 1 8 DL ) 565 118 & rhik ] 14 g J8 A R DG S5 g S AL AT LA
XIS = KBRS ROT o XA R e fie i N B B WA i I ) 28 01/, WE &, 4 ¥
T PA I D ) i B B RS, 7 DA B R S, 2 044 B WA AR S M RO S I, Hei iz
fif , BTGB H PAFF

MR SC LB, A% (Y Ak A TS U A B T N7 32 118 TS 5 e DL ) R A R — e S
2 b SCRIARIE T2 ST RE S S RS MR ) R SR, (73 HTC I X 2 e S K 2 R 2 R
PRI 2 o R, Fe R 3 5 AN sl BCHLOC B TR 1 Hk , 4R 5t i o R AU B L 45 1)

(63) ZULYE 43 515,50 26 L5 V74 % - (A RO AL Gt AR 5 S B AL) |, 3 78 K 2 AL 2 W 5T i 2013 ARM 240038 3, 3
130 BU, FREA 25 32 K00 7 B T A LA R A i AR, DA i A% 26 32 58 32 3 0 8 R 45 A OR3P . S DUARII: (F 1=
TS AR RS , B (%) 2013 AR5 11 381,55 74 5L,

(64) M O 4 AN B YA, S 0018 ] /R i35 /R 90 CHEEAGE ) (1), sOBUR ¢, LA 1 AR AL 2004 4F i, 55 679
s

(65) [ H JEEBREIE I B RIEEAME W% 55 2 & 46 H[ ZMAIME] (FARFHBE 1997 4F)

(66]  ZWIRARE (A E T X)) S5 (AR FIR TP SR BV , v EN RO 2 A, 545 95 Wit

(67)  RAEHTNA , WAL E 3 30T GE T HA WAUER GROC R (X — 50 H sy A, A b da i E . &2m
Canaris, FS Flume, 1978, S. 371 —427. %5| A 66 5|3, %5 92 W,

(68)  FEH A, b7k Bt il vl T — Lo BCHEACR , UnZE i ff FHAL 6 A A, 0L 65 545,56 44 1T,

(69) kst HEARIAN , LhR) AR R 5 5 A RO B o Besim (9 2 i LR, J2 TR A B A ST 36 B (AL ) BT S i ALk ) g 1
kP, Sk HER  (FRE (AR th Ak e RN Z 558 ) , 8C362%) 2007 AR5 10 31,565 90 11, AR, — AFEAHE 1 |
BRI E PR bR

(70 DG« Feidy N Rk B COC T4 Bl B |2 FHL 5% 5 TR 4 203 8 00 EL AR I Tk T Il Bt ) A R ) 9 S 5 1 TR A AT ), 4R R s T )
2009 455 10 #1405 28 b1,
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(2001) 575 29 Z& WA AT 24 (I el AR ™ 27 [0 B J8 A 24 S ] DLH 3 BU5 224, 78 2010
SEBITIAT T LLOR R X 92T b B8 1 X SE M SEAL A DAL o v ARSI B A 2 X ™ Sy WAL i
AT AN, WL FEA S 5 R BT, 2 58 O O, AN el 45, W) SR i A\ DL BE B 4% 2
YU R, e N REBEN IZAR AR “ e He S vk B S 7S e 5 A B A o T W, 7R (R <7
HORINII AR BT , 72T [ SF I RGE E BT S

TR

TECHIALE ) 55 S ZRMREZR T WAL g vl LLGERN , (E W TE R R A SRR o AR SO R /Y SC X
W AR BAT 2 SCRTEBU R, £ ia FHAS PR DR, R0 T W AS ik A 2 R W BEE « 1A 2R M R L U0
SRS | HCBIE R SO I ROE 7 A AN, S B A LS DU I B T SZ AR IS E 2 A X TR
&, BRI E IF IO B R, AL, ZERALE 2 R AR S R IR T . 7R AERS |
WAL E 2“6 N ATEGERL, T = Al % WIBUEE 2 157 AL 2 5k, (H ik e al AR
P I R 5 oy it 2 A B TS hn e JEARUE S TARE | b ZEE R v A HERR AR o B AR A E )
BUERCH] o FEA SR, foe e A Bk e B AT LA B H A E AR AR, SCAT LA T 43 e 19 A 7 $ it 4
S, METCTR fre e A BT BE LU R O7 A A, S R 3 AR [ 17 A 16 ) 5 2

Possibility and Its Boundary of Numerus Clausus Relaxation
Zhang Zhipo
Abstract; The article 5 of the Chinese Real Right Law is about the principle of Numerus Clausus.
Literally, the “law” in this article means legal rules, which is ambiguous, and in this way the interpretation
could be more flexible. We found that it’ s possible to make a relaxed Numerus Clausus through the
system interpretation, history interpretation and comparative law interpretation. The observation of life
needs, practice of dealings and the type perspective manifested that the strict Numerus Clausus is
incomplete, so the Numerus Clausus principle is able to and should be made a relative relaxed interpretation.

’

To be concrete, the “law” of Numerus Clausus Principle could be laws, administrative regulations and
judicial interpretations, but the customary law is not included. We should recognize that with the
consideration of practice and dealings needs, the court could decide the quasi real right. We could make
judicial interpretation or amend the law to deal with it when we have enough experience. Meanwhile, it’
s necessary to stick the boundary line. There are five criteria could be follow in the process, de facto

criteria, formal criteria, substantial criteria, necessity criteria and exclusion criteria.

Keywords: numerus clausus; interpretation; type; customary law; quasi real right

(RHEHE: BMEFH)

(74)  [AI¥E 5 515,55 25 b,
(75) Vegl. Karl Engisch, Einfiihrung in das juristische Denken, Stuttgart/Berlin/Koln, 8. Aufl. , 1989, S. 90. #5| Ak 7 (Ir ke
SR 4) , MRS AT FRZA R 2000 4ERR, 55 126 T,

- 169 -



[ 5 BAiF )
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% EF£E

B EARTALERFEGIR, EREARTARERNG XD EZE NN EL,
REBCH B Ao 8] kb EE R EFE AL, MR E IR AR R 6] E R AT S A BB AR G R AT A AR,
FIE) kA B TR, KA DA RKE H B RA N T AL R B R A 694 KB T AT AR
BB AKRDRE, R AR LR @A SPENE S H S 3 T 5@ 48, mXe 2R
FREREARETRLREF@OLERASF L, REBYTOREAE, BAXBEHFA AT AL
B, A B R A KA AT E M KA, 3 4 IR FH A K E 6 AR A AR IR, AR A AR B R 3
A E LA, 3R R T A BRI B R R R R

XEIFLARE B BRLERE RFEI

55 H R R AT T, HAER G VR R i B B T R TR AT e 5 8 0 1k
LRI T R B AL OC ) 25 UL, B 2 ol i K 58 IO R BE TG Sh S B o R s SCAR AL 4 BUR 2 5 il B2
S B B > W A1 22 D AR B AN TR, LA B R N 14 58 B B2 ) 0% o) B2 RR A 1 BE ) 2 S, WT LA B L
B P R S ARG B B e — R — AR 1, A SN S B FLAE /T ) R 2R AT A, DR I 7 A 28 A R
R 55 PO AR 7 TR A ELRe (ol 2 U590 52 A P A o e 0 At e e, R 25 7 o =2 A R UL
RS2, TR AR — W (R [ R B A B PR B An e e 7 AN R A6 T A A UBGEOR, FE i 2
32 B AR R 7 B UL, I Z AR —E BUE L OC R 7 KR —MERRA R E ST,
AR 0 1 75 G R R R AR 5% B A MRS HC MR O e 0 T B 4 €0, P B b B R AR 48
HPUR A5 P R 5 T ) ) A, A 58 38 i P A 8 17 A IR A5 P R B 488 1 — -5 BT A7 0 i A

— RROF P A6 25 E A HIA

PR — 22 [R5 22 T SCAL R A A I ) 2, B B — e I % ] ST AL ) R M, 88 4
WA —ANEAGER A R R RETE A L) ORI A R R SO X, Bk B ST =AU AL
T3 s S A A e, Rk o R AR 52 vk AR AR GRS R SR AR AR VR A — R B AT
HLZE 20 fiE20 80 AFACHIIN , AL AR ARG < JRVE S8 B WSE R b 3T 2R 118 P 2 A2 3 S 8l
AL AR R AR, 2 Ak phy LT R 2 A ] Aot A AL R L T2 U, LK BE T 400 ) AL SR 1 A5 [ LR R 9 AR
FIR R Sy 7 B TR g w2 IE A5 2005 B 2 onk REHLOC Y (5 4E: , BEE i vk & [ AT A AL S &

« 2, R N RIS B PR AR R RS K 00, i AR B B SIS S TR AL 5 A
(1) Stuart Macintyre, A Concise History of Australia 1 (2d ed. , Cambridge University Press 2004 ).
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VPR3 T SO G GRS , 20 35 [ 737 52 R A6 %€ 5% (the Crown Prosecution Service ) 2 J , WA M7 4% HH Al
HRFRAAR AR BT TS, VP HLI —— R %8B . AR & MR VR HLAG 1 2 BRI A A R B R SE T EA 1Y
HPUASL R A S B P A R DU ] /0N S5, AR S 32 8 AR IR M I e 8 P ——8r Fig i 2R = M g 9108 B AR A 25
R EL A I RE 5 MR AR B D7 T 9 4 €1

(—) X FI 46 22 X5

TEMRFNE, Ky GEHLOC I BRFRFIIN G K R 58, EAHZTCRIEOC R o TEBRIR— 2, B HRFB A4 B (the
Office of the Commonwealth Director of Public Prosecutions, faj#k CDPP) , &— K 2 EMEMHLA , 5EF (a Head
Office ) BETE 1 #RIEET 1L, [F) I 75 4 M B A #b 75 I A % (Regional Offices ) , i — 4 B AR K G H TAE, &
PR BT R IR A DX 55 38 Ak DXL AP BRI HA IR 55 38 171 45, FOR T2 A 2 K S i At i, - b 2%
W7 IAE R TAE, BT, A 600 244 5 1.,

MR A O BYRTEEHLOC 38 5 TE M R B N R 5 S () IR 42 b 3l ) 7 R A I A 38 1 58 4% b Tl =
ARV TAE, W0 BRI VRIS 2= (the Office of the Director of Public Prosecutions, | #K 37 7 &
IR MK EE 0 B ) BARIE (1986 4EKEX K15 ) (the Director of Public Prosecutions Act 1986, LT fai FR{ K 22 K
) BHLE , T 1987 48 7 13 HES P thisERy . HEl, ZM A 10 S K 5B OB g R M Ry A 1
K700 73, Horbr 400 J7 e A7 FEAEAEZR IR ) , Horb NG S 8 B B/ e 8 JE T, 2B JE R VE 3l X AT 3 MG ERBE , 75
Hb 6 A KEEEBE BT FE UK M S T B AR HL, 4 1) i B (Lismore ) (A1 RETFE/R ( Newcastle ) Fl 75 7
85 ( Gosford ) 25 2]

(Z)BRF T2 E KR

PR G 1T 22 110 2 B S vk AR ARG B2, HOWH R ML OC 1 S Vo A VR HIL G, K 28 Y 22 IR RE L 2 X
BT LSRR N S A AT o A T O R A PR AR, DT AS S B T A A e Ol B Y RO 2
NVRRL, BARBIE RS ZE B AT A MR 2 247 . — R AR E G0 BT A7 AR A0 SR 4R R IR A (1A
JHE AL SR TE Xk B R e 2 e H — 24 T s o PR G [R) o ) 5 02 2 22 12 T i U7 vk e o B T
FEM; IR EFAI R E A LR PR AN SR S IR i H AR IA S 5. 546, il LLAERE
SE A AVTAT P L TIE IS 77 THT 4 170 R0 25 S 8 A AT A LA B2 B 080, T 35 2 A 1 2 SCRFIR VR IR 2 15 58
AR GIR KBS E R T LU R = o A ORI, AR s B sk 2 5t 2 DR B S K A IS e S
HORARTT, AL ST IS

TEMRRANE. , K658 B3 PR A PRI, ZEIR] S R va R e vh 0 T A A (Al 2 vk B YR AN, B
NP RIS R 9 2, A28 B R AR B R W BUM SR A VR, HIRST R R BRI R, T R%E
VER B RS A SR 4 AR N W mlvE B M e AL, W TP AR SE ) R 41T R VR R ALY
e 2, G BT LN IE L5545 T AL E 10k B4 (3 D RO R Y G 56 B A o . TR, 1R
K E  TERRATHR DT & A AR IR DR I, 17 HE R — D0l PR 3R A 5200, G AR B L 938 1 L 1 B
Mo BRI R AR, M 06 S0 P A TESE (B NS VE B WL PPN L4 IS IEERAIE R R AL 2 4
PANTTii8

PRI, YRR I 58 B R TR R 08 v A ) 2 S R BAE DU 5 I s — 2 F R FR # R4 g s — 2 )
SR B IR | Wi S84 (AR DG 2R SE FNIEARE , DL R 45 05 WL s 45 5 = AT 28 S ) 5 DU [ 5 B 7

(2)  ARSCA ISH R LI BB ORI T A% B BTG K ARIESL , 25K [ I3 :hitp ://www. odpp. nsw. gov. au,
(3] SWREWE (KEEEWAIE L5 FHEAE P EE &R , 8P EE2)2009 4555 2 1), 55 159 71,
(4) ZUWARETE IR e 2  CRop EAMI R a1k O ) , R R R AL 2007 45 5], 56 321 1L,
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TEHE (50 MR KB A 15 25 M X R B2 BE JIr 671 58 (9 28 0 23 A TR [ LRI R B - M G 58 58 Ay 461, AR 40
B R MR S RRLE K8 B T T 1 AL AR AR TR, P, ER SR8 TR 2 BT
FE BT AL TR B BRI )t DX 25 Bt R e v 25 e e ™ . P P i AL T, 4 SR Sy 12 e ) 4k 19 ) 5 O
B, WA DRI BR . BRIFI SR AT RIS, K646 B I8 2 N B T IEFE PP (preliminary or committal hearings ) , 1B
ZEA TR 1Y) B B2 D SR A5 A T80 A, HARE 2 R A3 A W FI IR 2 A5 S A2

T SRR R, BARE S SRS E AR I 58 R A, Hi 67 5 R 3 22 0 00 4o A O st 4 A0 SR il B
N TR E R AL R LS, ik Be s URiA . (BPE Z B 5 TAAFEGI MG O, BIAE 3D )5 2 B, — 2
HEBC R A A TR AT ol B S, 3k S0 BN 17 57 R AR A T A, [R) I5f 0 97 5 368 O, A AT T B S " 48 ) Ty
2'E (police prosecutors) , 5 7h , TEIR KA., K 2B 20 B, Ul K K22 E ( Senior Crown Prosecutor) |
B2k 25E ( Deputy Senior Crown Prosecutor) . 52t X #8¢ B ( Crown Prosecutor ) 1B/ #E #6: 2¢'E ( Assistant Prose-
cutor) , fIl AT ELEU bR 22 55 , WG S RIS RN R AR IM A5 . AN [+]) 25051 F) A6 4% B 7 A BRUTR) S8 1 Ik
HAT DA RIS RS BE TAE D M THRGE, EADEL T, S840, E—H G5 E W
AT LA R — 20 ik 88 ER AT, AR T4 -

1 AR ZR K BRAL

K444 (Director of Public Prosecutions ) J& 3 UK - MAGZ B8 Ml m K E . R (RS L) 5 4 &%
M KB i VB A, ] SRR 2K (Attorney — General ) £ 57, H UKL 28 KNG 70 1 £ R AT TR <
FE45E D5 T 2 WA A 28 I HRAR . Ar K 1 RSy (R K ) N At vk R W SR , (1989 4R A1 4R Wi 47 ¥
232 ) (the Confiscation of Proceeds of Crime Act 1989 ) %V #5 2X — 2 5V B FR W Y= A SC IR T 5

CRZEARTE) 58 7 25 (1) BUE R I B HRAC  — AR BT i SR MR A R, 78 5 e 1 e
Hu DX B3R EI 2K (on behalf of the Crown) , XJ Af #IF LIRS AL I HEATHRAE s R AEARATIE B , AU 5, )
R BRI HE T 45 — RARR E AR 8 T AT — TR SR e (f 45 th B SR i i1 1 2 i
VRZRAT) 5 DUZ A R A AR5 RS A TP S DR 5 2 gt A0 S0 A 1 [ 8 ) 1A 6 | B R 8 1 S VR A O R
BERE RATHE FITEE 7502 ) B A BB KA i A ORI A R TR 5K 25 TR VR s EA T R IR s 1Y
FEIRMA L LA BRI 0 AR ; /U T A AU, SACHA R 2B RO AT 6 B & i HRES JU2
RIE SECFR 2L 2 28 (the Office of the Commonwealth Director of Public Prosecutions, fij # CDPP) 2517 1
W TERE O G v R AT X 3 S B vk A i A0 SR A TR U 5 AR 75 28, KR K T X ok | MR R I, [h]
PRI R 2 51 R0 B B0 15 o RO AR IV 1y 25 0 Bt (B A LI i, 2 MR 1) e v vk e ) k2 ik 5
AP LS 20 25 (1) i — DR AR S BR 1B AT F3R Fir bl e 1Y £ SRR A1 , 16 1 17 B¢ Ak AT Ao 18 2 1)

A4 TR RFSTMCHE A, fn  MENREEF AT BT, K g KO #0036 47 B AV B 1 /Y
Pt

i B ) — AR, KRB S I L) T AT TR S S A R TR L AT K W 4 SGRE TR, 2= T HAR
SRR PR, KB AT LABEASOA [ ) B RG50S 0, (L H S g D3, T B Ik, LR iy A6 ¢
KRR E

2. @l B KA IRAL

(KRBERIE) 25 5 ZME T RIKL %K (Deputy Director) AL P K BTAT . BIKL S It iy BT A,
HHAL (R ) FHAB A AR ML, F 2 5 IERE A THR ST A SR K ot . AR (RS 1) 545 22
SRR , BIRZR AW P B AR 51K 1 A, JF e BRAG 8 K  20K , 5 R G E B AT R AR IR A9 HAA . AR 41 i
A 33 R MUE KRR T AZRATBHEAE O NATREHHIAL 125550 2 FOUUE T n] IR R EE R JE AT LUF IR

(5] Z:UL Mark Tedeschi: GRORHE 2 K E 7l 4wl ik P A AT , St mifm] ek il 19, s ] (8] 2% 2016 4F 10 A 25 H,
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T — ETEMSCANE L T R A Z SRR LT, B E A A SR IR IR MR IR R X0 T 98
B R 9 AR S AN TR S A T URIA O 55 =R e NI A A0 Ry 4R A8 o ) 22 SR S L, o AR Sk
VRS s DORARHE (1912 AR TR LRk ) MR , BT RIS R 2L Rk Bl g e LR,

AL, RIS 208 10 R E A = S5 A e A HoAth 32 B R AIEBE e . MR K s B, BIAR 2K
IR AR . 3o  TEART K I RIT T, BIA E8 KA ZEAAT — R /04 T R4S B 1 (1 R 5%

B R R N A SR SUE H TR P4 RIS 21, AT 9T N B A A IR 3R 1), an b i ad, B RS T AR R
TE 25 S5 e I e 5 6k e R R BRI 35 B R R 9k B AR e i HE E VR o

3. 2R R EHIAR

BRREEE (1986 4F 2K EEE 1) (the Crown Prosecutors Act 1986, DL i FR (K 8¢ B ) ) 4T
AT 5 5 AME BRI E AT : —RARRK L, DUEIR A B 05t BE EATURIA R o A i
VRIEIE R YRS 5 = JE N AR R, X 3 e i 4 i85 DU 2 K 2 A v DB AT S A Uil 1) L A R
Do T SRR ME N B REEE, TP EAFHARIFE, (R EREREHARIFBOBR,
b st 15 7 AR AR ER R I AR A R 44 AT X — B

H A, 7658 B R B AT 84 2 BERKG SR, %M H A e R A O B2 2 — o RIS (KA
) IR, BERAG S B A I IE T, 7 h B35 o 11 7 20 B 7 o v 12k 5 R e DX 3% e DA R HLAth, 1 D7 B
b A E S R S R D R R E B SR A VR, ATRR I R . AR e R
N, R 4 e 65 A AT A TR 28, R S R S B R AR R, JF 48 Ak S04 S L S IR [R) R R B K
PEHULEL

4. KA BA(A8 S THER N6 EERIE)

HRAE (R ) 55 6 2R , A VRAR S5 1) AU ( Solicitor for Public Prosecutors ) & 25 7 1 A,
HR i (R ) s AR AT, 78 IE BB AT HR Sy i ) R 28 Kt o . (KRR KR ) 56 23 0, K
AR ZEA AR — SRR R AT A A A A B AT R A i ], — R R K AR T R R E A
MG, T BB ATIR DT AT B2 TR T G 2 K R R I T AR 9 28 e g 4545 B ) 1) 0 B
THEANR .

5. 2F BB FHAMZIEGRFT oL

YGRS e, S B R T LT INREERK TN BEA — Mt RREET
AR I E N S PO N, YR IR G 1Y B RGBSR 55
R IR AR R — S R, TS5 AR R KD AE 0 O, AT SRR 58 B R R 22 (R i
& TAE, FSHEIMAETHEE A (1) ¥ A BP0 (2) 7ML IR B IR 244 (3) S o 4l
HERS TAE ; (4) PR 5 AR SR sl o 1 I 0 gt A A SR 4R s R T IE ; (4) 78 H R S Bh 2 R
KB E 5 (5) FEER G B TR 5 2 A v X b 7 1 B T 4 HR I R e B e o T b R R K8, LR O 3l
s (1) B AR A B R AF IR B R A B 5 A 8 R D g 5 (2) AR VR 15 (3) 1) fix e 75 B ke
i

AT L, PR R R M B — SO R SR, L HRARCER 2 h (R 2 K 1) s CRE 8 B ) L At vk
BT LARLSE A o 7 I BEEL AR R A 5 B AR Al 125 A WL S A RROR AT, K 83 K RITAR BEK L R AR
S AN 7E 2 (W HRA 45 AR AN H A TR A SR AR B (A FE 55 4 B ) M B G . 2R 35
— i A A B R R TR R R ZEE AT R SR, A A YL, 8 1T DL RA A A U 2 55 T A o
BERRITAAS YR LM, 3X — Mk — 25 e W RCR W R 28 B B2 BOR AR I, A 28 B 24 S b2 3 T it
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PAEXTHURIEER , FORATIR R Z LA IE 355, SRHP R IT A ER T AR 58 255 [ L0 WOCH] M H A JH A1
IR G E A A I . TGS T AR BOXR EE B 5 LMl M, 5 AR R, YRR ) SIE 7 3 £
BT TR 25 T A2 B LAAR 2 A0S A 137 8

TRORANIE AR E A HRA AR B

G 2% B (1 P 3 A 8 B AV A T (T ARG AN P T 2 R 1, 2 K S AUHE ) 1 52 B v 75 DA 3807 S 1)
filt, 2B A 2 B BMAL L AL 2l Ak IE AR I b ZE 45 F o K28 HPOD AR B /K T B e 1K, AN R B K
SEE AL R IR0 SR S SRS AR 55 , 16 W B RE A IEX — B A HiRRe & A SC o, A A
R 8B WO AR B SOy < A2 RO A B 2 i ARG 52 B WPl A 12 Ry A% 0, 38 2o 2 57 1 58 35 A 2R AL G DY
T AN AR DG B R R, V0SS ORIE AN SR 22 B (W B A 7 R i (37 R 28 5%, DA SA 3] 3 5 G 28 B R
o2 A LR RN 2 H 70T R, 2R R R, S T AR AR S AT R % 22 0 E b
MR AT ARG AL LA S B ) 7R N I BRI AN A5 R ST 1 A O 1) i) B R LR B i, R A LA LA
ﬁﬁ:

(—) BRI EHRE

K88 B R HRL AR R, I BE 2 TR A, 1 58 24 7 MR T ) D e, B A T3 1) HRUASUAE ) 3k 52 B v
SEREME UM SN o VB —A IR MIA E R, IR (14 ik

1. B BRAS 2B A AR st

FERKRNE, JC i R B 4 B iR SR MR EEE , AR AR S A Al 7 M o 3 Rl 7 M Y5 T A 54K ik
PEo SR IR VR RER . MR AR K, HIU (1 — A 5 R AE B2 & 0 b 7 P, & 0l 7 F A7 BUbL
KR E BUN AN RETER SR KA R AR VR R A8 TR0, PO, K 22K e pe s S R JRinE, R
LAPA G s , AT 75 B JLR 25 R4l 2 75 0.3, R Bs i] LA B Byh b i 1R 0 BRAS R 25 4 A 19 T )
A SR I 1 45

K ST AEATIE A O A HRAIS R AT 1 o S — 3 AR R 0 R B M A 23— AR A 25,
BN UENSE W Z0AE LA AS 1E 24 P 5% e T PR 30 S (R skt S U AR SE ), AR Z BUA ZATHY
T FTLAUE, A B 0 w3k KB, b 1 HR S J2 i O 77 0 6T BT A AH G 1 AR & IE 1, B35 i A
K G B WA YR A HE SR G2 B 2 IS VR ME N RA T B C A9 HRAL, TR BE |, K58 Wb AR 8 T b 52 1
SRR SR ARG I A RS , 48 A SRV BROmORT B AR R AR fr Aok L8 ) BLGRRG S B A A I, 0l 7
Z BRI L) WARBE , INZIREE 5(1) 5 RS E SRR S, LI 09 B 0 th 2R AT 46 4%, [F)
A e R AL U, 30 TR ATAE A B A AR 5% o AR K BRORT USSR A A S U T AR X B R 22 42 1 4
S ARRRE XS R — BRI AT AT S 0, I FEAR 2 T, 2 A 4 k& — A S A AR, AN
i AR R 24 AT HTERAR . o

2. Ay bR AL BOR 5 ) 6 1E R

PRI (R 55 B AEA T BRI 17 20030 A G 14 1 1T 32k 0 H 481 3k (%) 0 1, 38 5 38 A & 1)
VR TAERITT R BCRFNTE BE ok I LG, e, A ERAR 48 B O R SEBR AR B TT T AR I R R EUR

(6) WY 7% (R E M3 AL 5 B IE 55 ——XF 3 B R 22 il B2 O i) — s RV 8RN K42 ) 2002 AR5 5 1, 46
16 71,

(70 A5 3 5 A 8¢ B HRMP AR A LR 130) , 2 N R 8) 2014 AR5 18 111,55 75 TL,

(8] See David Robinson, Speech on “The Prosecution System in New South Wales, Australia” , 2004.
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XS R AR 2 MR AU AR AR O L 2 PR RAH SCTE R 1 A8 AU W b HE AT 1B 1T, AR feft A e T A3 10 A4
KRR o QR CBAR R IRECR ) , 72 -1 5 P B (RO IR ER) MUE T LIRS AL AR AR i
YRR 8 I G R FE T , B sk T B (1983 4E #6525 7% ) (the Director of Public Prosecutions Act 1983 ) S
PAKHRFR R FE Sy rh i B R AR A L0

R R M B R g K B YR B3R 5 i U )(10) ( DPP Prosecution Policy and Guidelines, DL R fi] #7 ( # 1f
RS HEN) ) H A SR VR T B SR SRR SC AV 0 7 908 2L A8 o BRSPS A 58 B B T Ak
AR ISR TV DU DU X6 AP ) AR 19 D o ELAA 1 3 P, A0 95 A 5 R SR MR T 9 DU, 1B 3R
X R AT . EVFBUR 20 M LR LA 8 — 2 RS MR FRTST s — R 5 pee 1 IR LA K
ANIREERVA R IR 3R 5 = AR 0 R 5 DU o ) AR (Rl 0 SRR A 1) S b TR ) 5 T2 A KGR B ] L (TP 3
YFRTA TR E 1Y 42 K 7K 345 7] f31) (indemnities and undertakings under the Criminal Procedure Act ) ;75240 4E
AR N 5 L S ARG B R B BT R TR Y 1 5 /O e B ) R, AR

YD) HAR AR AL I S Bl v 412 310 A 32880, BOOR v 0 R 10 3 AT 2 A R O ) 9 DU R B R, N 23 SE )
RO TR S [ Ui 4 S R [ AT, S8 0 128 L T8 HEIi (o bill application ) LA K 28 (BRI 22 AL
PRIATEA IR T 78 RN T O LA AU AR 0l 35 N 55, BT 3 6 07 T , A 2 e v DU e A SR A i 2 o

MR CRL AT ) 2 14 ZR M LE  TEME Bl 5 3% GRURMEI) I, A 84 7T LS 8 48R KB 1 5 T g Al
AR EHLE 115 2 o AL IRAT SC IR VR ) &, (F R A S AT 5 B B - AT R 1), B GRVRIEI ) B SO
S BE X R i HAR SR A

(Z) BHFENRE

LR EEAAE IS TP REAE A AT, R 1 WAy T8 PR B o, 38 Wb 25 R AT R S AL A 58 B T4 ik B
Ty 7 T ORI . P TR ORI ARG 2 B #8230, FE R R A B P b, R 28 B e 0, BRAOFRE IR T
VEF i RSB ORI, R E R K I A E TP a s SOk Al Bk, 78R, A7 6 5
FARLGET ) By P e 32 ZAAR TN -

1. BR A% 69 4 4 )

BEREE, GRS RIS R BIT — R , LE E E A WAL, AT Ay HRASCHT 2 p o vk L B HAt
EHRMES R TR, REGRGEEE) S 4 FE, BXREEWE TA RGN0, X kg ]
(LA F BT 2K M AR S BORF 4 S SORAT A, S AT 7 48, O N S0 B AT A — EAAER] 72 %
BRCH IE BRAE I R BB B . — EL SRR S B, il A TR B, A5 6 AT BT A% 19 N8 AT LA FR 3
HIT SR ZE IO, — MR 10 AR AT MO B3 22 56, Bk mT LU 4505 AEP, W] LU S Bl
TR BCE A HNA Z o FHISFR B A T W] 5 AR TR 2 B DR R T B8 A R T A 2 ] R 1
A SE S 2 T

2. RS AL E

TEMRKHFN., — B BT, A T A S IR ORI, 7T DL — BRI IR IR, HA7E R
A IR SOILE R IE I, QRS MRS L JERE 0 R AU R ORGSR AR MR Bl ™ S5 % 00 , A4 7T RE B f2
U . BB S IR TE I ECR B IR ) 28 9 2k, 207 4 Rl L

(97 ARBIHIE(PIFRIRECR) BN A, TS IR R SRR ) CREEMIE) | AR EE H AT 2016 4R

(10) SHTREUR LM AE 1987 4F S A ZE BB WL HIT T GRIFBORSHEN) o BUJ5  RIGALARNT O AT 2o 3R 8E R S 1 9 A8 LA
AT, LU R I T ARG R AR 2. 2003 AR IT IR R4S B SE TR 2, IESCR A T 89 IR " iX — A4 Bk, Pk
b X AR SO ASURFR I B SRR, TR Y RS U CR AR TR, i AR B RS R AR bt S R B kR A
AR RS A RBIFIAR VIR IEL , 7 2 0356 QROCHEAE P R i B2 B0 ) , (AR BOk 22441 ) 2011
AR5 3
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(1) BERREE Fth, 33 m M AR B B2 IR, 5B AR 72 27, a8 AN R MR AR I

(2) BEA IS5 B, AR EEE AR BRI T (R B 1) 45 10 Z5 ARG AESM e U S AR A5 45 1) T
VERRLAE , B SR IR 5

(3) & BERKEE JHE S (incapacity ) . /Al 4T (incompetence ) 1T A A i ( misbehaviour ) B¢ A Fr BR
(unsatisfactory performance ) , N T DL A B3 FLHRA 5

(4) Q2R BB E ™, B0 BURT pl S &L, 5078 12 DA N TEH™ T 14 R (RN 2 IEZ ik 2 Rit
8, A5 B AG: ZAK [)  BUA J A o BHC Al AN 7T B DR 2R R A0 ) 7 7 e Jal R AR SR BEFDR] 12 1
DL, M AT DL SR R A

F AT L, SR S X A 25 B B B 3 AR B 2 A o BRI Y, — 5 T E 5 R 5 (A 45 200 B
R KA E s A S ) AU 2 B i) B T AR A DR MRS 53, Stk — 2B M 1 Wt i) 4 R
FAF X B S B (1) F(2) PRI IR 2 b AT S R (H SR (3) F0(4) AR IE 27T DL Ry, i Je
JEA IR, RS BLINTE o — B B BRI b A S T RE 23 1k B XA S B B R AT ST . 1R 1%
1R, H TR 2 B AnBRIT R BUM T DI, S8R, K8 o0 U R 0 158 | 1002 T 12 4k 8 i MR il s 91
TAEHE T HAE L

9 E L BRAGEEE S, RIME A S i AR G, R B 12 S AR, — B M IERX TN
AR A TEHAT AN 0 T IR AT B B I O T, A T REROR IR . X R By B
FaE MR DRBENE , B AR F TR ML S S Al Ak it ik

(Z)WERF ERRE

PRI A A2 B e A 2 R R AR P AT e B AR RS2, B T S A6 B A v 3R UM DG, i S A 48
B2 B E ) R B AN Ry

1. 50 # Kk

TEMORANY 2 — 2 K58, k& 00 R0, 1 B A IR & A B . DURT R R -0 M S 1, LA
SEE R TR T AERREE 5 4N oA 20 2L 3R 11 P R A p Aol 52 A S8 E AT U 2R AR, L /K 2 [
SE Y, A2 AUHAB AR R T 0 2 2 ok Tk E  AEABATT DA EA T A FROIl o 7 W32 S v, A 64 T
GG E B R R A R A AR, A I A S 23 R A LRI ( private counsel ) 5 52 5 Uil ( the
Crown Solicitor) 5% 5 ZZ A LI ( the Crown Advocate ) SRAEFCFR . 7887 B BUR 1M, M4l (R 22 B 1) 25 12
FHE , REREEE KIS E R S EEE R H KRR 36 (1975 4 10 i B H At A #K 1% ) (the Statu-
tory and Other Ofiices Remuneration Act 1975) JeHfi & 1Y, 25 Hi€ 9 . T G0N 5 4D LA R AR 45 ) by ek 25 K
HBAE o AT SE LB ) HA AR N B3 T %8 R AR 40 by S i AL DRt , LT AR PR U o AR Al B 8
TAEN G Z %53 T 4k 5 [7] ( Enterprise Agreement ) i 2 (il A AITAYHR L) o

2. F R AAFE

K G& H A AR 18 ], A A i DR e i) B v i) T B 2H R 40 o — A B SR 8 B A R o 3 Y v A1
AL AT LA A0 T sz Bl 23N ) 52 T A0 8 RO B A A1) R T8 A 1Y) i B (] S T R I 22 A ) 5 )
i B R AR R JERINLE B TAE R A5 . 28 TR TAR R B PR FVRR IR I, 7R A L, A 45 A AR
FIF B A AR, EEERINAE

(DR ZHEINI &

TEMRRFE. , 1 TAGEEE 2 N HUFIR R A0, R 1 e 43X 0y SROME AN 1 B iR 3 £ 5, BR 178 T
BE T LMRBEIEAR Y IR0, I R g8 S A4 A2z ) BRUIBL s, LU Al ] R s B R, B2 il 55 5B T

SRR E bR S BN BT &, 7658 mE BUR LM RTS8 BB N RS T R TR R IIER T, Bfk 2
> 527 (Service Improvement Unit) , & F 861 57 K 88 5 F WA S5 UITE 2, TAE AN SO = A, HHRTE
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ST RGNIMRIR R TAE, k2 D IR AN H W25, RS 700 2 AR HE4 2615 B AE
1GRBE, BT % 58555, 08 BRI 122 & J&HK (the Continuing Professional Development ) , %[ 1 3¢
RAGEEE 1L 3G TAE

TAFE A 2 55 E 3L R Ry i € — 307K i TAEbRAE AT, K58 mT LIRSS B & e
BRI N R, d A B AR AN 2R BRI S ] SRR, 2 ) S m AR A S B AR
ARV 28 VB3R (I 1) 5 N, 2 R AR LAY 46 b 851, S0 AR S N AR ) 35 5K, S HEAH SC R IS B
AL o FRUIERT ISR AER BN 2T 5 B TR by ay 550U B D7 T i 35100, B A
B 57 R RE S U ANAT B BRGS0 T 4F R, S M i B I BOR B2 35 Bk, i 2 T B LM 4 . 5
WA FEAT S AEFIZS I UF27: A S A 32 A0 N DL BIR T S A 2 55 o R 7E RN R BN 2 g B
ZRE) 2 S RIS AR s L2 lb KPR B AR 0, RS 6, 2 e KW A A 5 38

(2) ZA MW THEHE

B R TR 2 B N IR T — PR R 5 % 42 'E 51 (an Occupational Health and Safety Officer) , 171
SRR ST, Rl BEAT 24 /N A DR Fi 5 1 B ARk (R BB BT ) , Ir A 9 B3 AR T A . A B IR
BRI, — HAT 5 5, R S R A, AT MR ITE S L4 5300, 0 A5 Z B4, A 58 50 2% 1
WA A O R AR BRI T R GE Y BB I I A b a7 — A8 RS LT, 3 05 = L, PR B R T 22 i, )
RS Bl IR A L B B AR 2 RO R 33k AR 4k 1) e BT T B Ak b

ZETCREIN], FARRFRN RIS R AR AR S B AT AL B T RS SR A T IR S R R 1A
MR IBRZ M . TERTRE R N, RSB A0 NSRRI, X SEAG 46 LLRE 1 38 VA R 2 T
FNIE N NIEEMERR 2 AR DA 2 — BT 2 ZAEE, B A2
JE BN Te i Bk o i EL, WY 8 SRR, A AT P i A 5 S R S A AR B 2 Y Bk
A K H H AR B AR L 12

=L B R R E RS E A RS B R B

DR St SRR e )ik o) 2 D T ) 22 55, 258 DL 2% [ PO A 8 o B2, T LA & BTG e R 8 SR I S o
U A B B HR BB SO BIBTRS A F A8, JLT- B0 A [ e — B — R, X — i S
A BE R AN o

(—)AFEEZEEREEERIRMN

SMBER , KRREE 2 1 S BT iA B BUROR T3 56k 2 I 5T K088 B B IR, 31X A 98 5 RTE
R KR E AN R B DIAOC . Ak ] A R 58 e w3 TR B, AR R R b 9 RBGEAT
52 A R 28 TS A BT RIS 20 VR Y L L JE SRR 2 VR B W B TR AT A6 53 i 4 T i A 44 AL
oL TETEE BB TATEOLC (B S TN G RiA s i el isploe 08 FEe e b, MR R 4 o A 15 44
A AL R VR LRSI ST TR, TR R AT Ry vh b T 2 5 R 45 5 i (o7, T L 3 L9 4
R I, (IS DU, , 48 R 22 HON S S AR el g 1) AL AT i, RUTE — S RO A PR X A2 A 58
P KU A A AR P AT A 15 Sh A2 A B Be g/ U5 AL Z R R S0 R AR S0 45 A S 47

(113 BBk B R L MG 8 38 AT ZE 1K Nicholas Cowdery QC #24H .

(12) 2 Mark Tedeschi: (URACHIE 5 ZHG 46 B 7E 0 3w Bkt A 4E T, sC0mi] el 1), s [R) i[5 2016 48 10 7 25 B,
(13)  Z B UTRE  CRREEHI I LLACRIT T ) , it AR 2010 4R, 55 37 BT,

(14) ZWHE(ERREE SR E R ), RO Hlt)2015 426 A 23 H.

(15) S ULATZEA G - CREZE I BE LLAHFIE) , P AR 22t AkE 2008 4R, 55 167 - 169 5,
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2 32 SCHI B A R R RSB A MBAUR N 12 10 o FERR S i, K WL G 32 28 2 A VR A B A R
YRR S5 RFVFIARGUO I R W R B A T AR IR AT ORI AE AL, B A —
PR B AU SN 25 OB, G H: — i W B A, K 28 B X I T B S BB R I e L B SR AR BT I 1Y
G5 — PR 1 T AT A T B D7) T LSRR S B A AR ) 2 M E R —

(=) Bk R BE

P15 T ) R AN ], ANE 45 R RS 8 ML O sl 52 B B 4 A A R 22 SR AR, g HL 55 47 (s BRRL 8 DD A DG 11
PO R B 7K P-4 AN A T] o R R B mT A3 Ay S 3 0 B R ) Jo O B I A T, A DR AGE 58 B B RIS ST A
2 b X T R A A T A 2R TG B2 A S T T e, 22 K5 SRR AE A b WD R R 5 B
S P ST M, B AR RIA S 45 v SRR A A X R Rk T G R SRR A A ST 1 B ) R ST
PEILTBA A A K5 K S AL A R 5 E — eI (I ALOC” 180 55 4b, g (R A 28 B axX — il 57 1
FEILSE T RE L IEAT LA S, AN/ [ G800 i — 20 B 4 58 AT A A 28 B ) 5 D0 IS 00 W a1 3 . 57 R R
(1986 AERREA L) R B RS 1) BUE 2N B RS 4 L BIRE 28 4 (RS 1R AR DR 2 SR 23 1 1R
B, R A S IRGL, S SR B A2 B 14 B 2 0927 v, Rl el e bR TR S E AT S
JBEZ AR, RIS ] LIS BUA LTS Wi .

R 7 MR ARG 58 B A2 A B I AR ) B 8 Ah , RS ) LR, tE A B PR 8 B 1Rl
AP E R AT R RS T T . A VR I, RS AT DR BRI R TR ORI,
— RS E B 30 RGN, TAEWE 20 40, B rT &S24 15 R 3 I — 2 m Rl LA R+ %
N5 TR 21 5 DR 56 35 04k 23 DR B RS T, AN B3 42 42 07 ThD (9 DR 4P 9 Joa W 7 D7 TG A 98 B 5 . B Sl —Afr
PR WA 2 8, ANEL A rh (% 77 D7 T D, 5 28 % A 00 v 4 s DR TR R AT AE 1B SRR O FL R HEAR 2 %
WG BRI, AR TR 58 B e AL 25 rh S A W A S AR R 2 2 B A A B v

(D EERBEENRN. FBZRNS S ERR

P AT, VG T o R A R R S LA R A R AR L I T — B AR o, ER R AR B kAR
SRR EAE A AR AR R E 1 . HOR A IR A R R, B R ROR & R AL Y 32 2
YATE , ToIR A i A N A VRHILOC I B 6 1k R B SR MG, 1B 2 AR i A sr 4P N 0 R i 2 2R [ A I A 4 AL
oK, # A A B R R AU TR S R IA h 4R VR IR BE AR E R A VR .

1. R EAREHIRARAL K E T

P T 3K AR S B L U8 5 T I R ELAT AR 2=, DRI S AR S T S AT 1 A 5 A T R
B E L HA A Y2 M, SRR VR HR S AE IR A B BRI R VA M B R, A LA 2 E R
X, T ERECE T8 WIREOE 2 LU 2 1 o (B TR AN SE R i BR ) S5 A e B AN sE 3, A i
HARAR I LUK A 7 SE B, anAoT e W B AR | S A B ARS8 o 7 > i 1Y W) 3 e v, R I A A AN 93 3
RPN = N VNS TR =N D N P

(1) R ¥ 5 H A A7 R A

MRS g rn] LU, A 45 RSB W U KA /DN, T DA AT 2 B0 A 1) 446 56 1k 3 0 A
AT LA R B Sk < A oA w0k BE A — 38 40, K ¢ il B LA w5 1) 2R AR R, ZE R T BTG S f g s AR
gr ROERE AL S OASCIE R T A9 L LTk LR 31 58 4 — BOW A S 01 B, 45 16 RS 58 o) 5 A

(16)  ZWLERL TR  (CRR R L LLACRITTE ) , it th AfUAE 2010 4RAR, 45 256 - 267 Tt
(173 ZWEFH B - R (ARP IR ER R &) , R E R E B B ) 2012 4£5 6 111,55 153 Tt
(18] ZWITRL(TEEREE " S E—HMAL") , OGE HiE)2015 4F 6 A 23 H.

- 178 -



BEANTBRRENBREGRLEE F 3% F£E

B BB, IO T R 2R G B A T 27 0 i A 00) o PRk, AR B b 3R
FERGZAMA R A A B E FRAT A A C A EE FIISE T Z R B A T ER O R S 2 . Nk
WEB ), TCIe 2 NI SR, IR R AR 38 A ko0 B i, FRE R GEHLOCHR R 2 A I R D0 i
TE VA B, JMR] B A R HAG 4% W MR AR, A T U AR S DR AP AU, R TR AT 42 Hh AT AL
it T 6 B I T B R 55 A0 SR Aot 2 AN B, S LA S T A ] — SR A Y R 0 AN . A 4%
S R RLAS , B A e — 1, WA 3B o A R AR 22 1 43 A0 % i AR BB LA, X A R T
LA N GUR A T L I, 4 801 7™ 285 10 M B I 4% IR 2 T, 3B R IBURT 07 AT I 56 6 Bt
Z X BUN A G B E A RATEC BT, 0 52 B ECR S8 10 HEAT I8 A, 0T B A 7 O B o A 085 ARl A
55 T8 55 BUIRS5 22 2, B0 53 32 BN 55 D (R 28 R8s , - W B 20 55 DL <7 b S i PO 257
TEA M Z T, e R M B 22 M PSR AR A A s i =, B 1 N RO 2, A 58 W B S RN DU
VAT Ay o AN - EhR PYAIE | B 2 JE VU 0. | BRI 2 A48 [ A8 a7 1 Sy v [ oK R W e B 2, TEAT o T R AR
T A2 WAL, G 3 [ % S SO LA St 2 23 HiR , oA S AR & N A HT TR0, o [ i B ¢
Ja1 S KK VE R (the Serious Fraud Office ) #1725 Jy Jit 37 2= 51 2= (Independent Police Complaints Commis-
sion ) T IR 55 Jay S50 A WAL 55 JU IR (0 Aod A A, {EL 8 [ 0 e OR A5 L 4F 1Y B B0 4% 75, 1 T 4 3% B 1 s
RS o AL AT A A, e — A S T R [ K [(20)

PR, — A B SR A A 2 e 5 3 E 7y WO 2 ] G AL SR AT 8, G PN R ML AG) 7 A 5 57, 55
8 W32 BB 58 SO WL I 52, S AT 3R 6 2 52 31 vl vk i B2 3 A SRR A 1 24, T AR 2 e 5 B ST 12
HTAFAMK T T LA A BRS AR AU [ B0 S REIA B UM ASCR 1Y o AH I, B — UK 28 SRR T Y L BR T 0B
RS FEA GRS B AR LS T B A A ATk [ B b S DL — 2 B R B3 e AR . P 3R ] M
I, 2R VU AR 9 2855 K KT L AT 22 SIAR O, TR 1 O S8 A AR SR A B8 ML G A R 1Y, 7R V5 i 3 XA
A RETT SR LA H AT, U BCE R HE) B9 IR S5 AL AR IR 5% 35 s ARl B 1), PRt , A kA 73 2 1R
1, IR G AT RS A R 2 50 0T T LA IBHME 1E 5635 , J7 REAT IR AY RSO T DLBICRE 3

(2) 7 &3 3 3 35 &

AR (A 28R S R R, RIS 2 20 0 S Bk WO AT AT B 0 U7 58, 7 T AE ) It 80
LA ERRR BT R, AW 5EE, B A SR b, B MAREA A &
(AT B R , RSy 0 2 P I e RS 2 — [l g AR BT RE S B — B, 3% W) — 5y /R, N 2at 2
PR 2 WAT = K, 5 S IR o {EL G SR V0 5 A B IR, IS 1 1) 48 SR e RN L Ak S TR AT fl B 4
S3PA N E BE R EL 2 i (2 Rk ) 2 R i e £ T R T A7 A 04, A S 1 ) 3 1 2 o2 R 40 1
R g i 1 e 2 H Y AR BB A AT AR SR 55 T R RAR, ASE B Rl A 1E . Rk, RA B B4 E 1]
AIVISE SR S A, R SCRA T A R Vs 950 F ot b, B — IO AR S B R A N 000 B ) 45, TE iR
SR P53 LA 2 R 25 A P53, R0 5 TR 2 R A TE P (R R 5 ) 3k 2 38 S A >4 K A BH ) T 2%
AR Qi TUAR TEAEAREAT ROA B¢ B Rl ok o 5 R B 8 e A 2% AR 8 ML DG 1 3 () i e i g
HAW R T ARSI ARG SR P B I3 — 2 ok, 3 — DU 0 BILPE F BEE A m] DR ) I A
SEE RN IZ MR S P A BR300

— R TCIREMR—ZO REEE 11 5T AR R VR AR fERR IR ER 0 LU 54K 19 44 SCR IR, 31X

(19)  BEUTAF : (R gl BE LLER ST ) , pe e th RieE 2010 AR, “ Wi 45 3 0,

(20)  PEE AT S IR (R 0GR A ™ I I 2 it 1), 2K %8 B 41) 2016 4F 10 3 11 H ; (e i RIRVE R 2 28 SR ML )
WA HR)2016 4E 11 H 1 H,

(21) See Adam Smith LLD, The Theory of Moral Sentiments 234 ( Edinburgh 1759).
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TR AR RN R ER B AT AT A BUASUR AINAS ), AU F R e R 2R K, OO mIRG 22K, Bl e 2
TN o M, B — BN 5B AR S =2 AT 1 AR IR 2 i A A SO 1 o 248K, b — i UL T A
FREE T —RATE (AL V5 BT

SRAE AGONIREE , IS, BRI SR I AR, AN 2 S 2l s AT AT B I 55
AR A 1 2 T A 7E o S TR B M e v 0 e R i BR) =  UR R i vk e AR e i O R B SV 1

P G AT L, ZE SRR, RV R AG SR R 2R, R I R AR T it (IR ERRER KA 15
HIsE L ARF, N TR 6, 5 E — BT PN KN S AR A — I B, X B A A A
RIRPe, B, iR NI R KT, i 2 T NS H A M 5 B, Y07 09 5380 i o BB 2 e 5 20 .
R O, LA Ay 4t , T B3 85 LA 22 20 L A A B R G AR AR RS SR A A A T v R TR R B
F A5 A DB R, ANTER S PLOC I ZE GBI T2 TAE 20 AR MRS, AR R HAE T HER
JR S A T R A S S E S LR AR A ST BRI AT AN AR S T S, ik
KR B AR AR AT GG v J2 1350, 8 b AT DX 3o 30 e 2 PG P, 4 73K — o 1 i mT AL 8 (220 Y
SR, HUELR W K B D) B ) 35 04 BB AS AT B — XU

2. R BB E IR AR R A 0 ) A R R

o 5 HR b Tt A2 >4 i el R A A ¢ T A T e s %) S 2 B A, A DR A 56 B N7 AT e R
FCHEBR AR 25 B, SEBL R A I HA T B X, Bk A i B PR, HARAS H 1)
SR TS E BE VI S AT I R T ARG 2 A LA S BN - 1 X, T) Bt S 4 25 BAHL AE B L &l Ak R
FER R AN ERY o RO, TS AS FE AR AR B O 1 4% XA BB A P AR B ) A o T MR B R . 7E B
Oy ORI 7T, A SR ORI Y, A 7 L L A BR T 4 B R HRSLAR AT, I E DA 58 35 N B e 2 R
PPt ; A R R, gk PR A (FURAERR IR T I, S TR TAEMR B R 4 &l
FNE B, AN AR B, BE T e L% s AR R R A TR 9 A o 45 R 45 sl . E A, FRIEL N
R SR B 275 ) IEAEAE L, TR 2R B I8 M B e i ZE B v o I HE B LT Ok o, 8 160 7 A 22 i R P i
5 AR 1) 2 ) JRy

(DFEEAZRERL KRER, bz B RBHERLTF

FEV BRI J7 T, 30 A AR LU AL T BB 4, Kmifb =z . A ARy, FR IR I A 37 L IE 7
AR T AR, A B LA JE NP 2 I 5 S PR AR 45 5 T v B S2Ab, 7E R DS BT R
BT BT G SR B FEHL L) SRR E Bt T md . S b, BAn, FRE AR A R O A S TR 5
BRI . IR E AT (R ETE) 5 4 08 R B IR JBATHR BT, IR IR 5 9 A NOHLAE,
g E AR A e S i AR e BT, A I BRI REIR B 4y T AU, R A 5 B O B
THT ) 3K SR 2, 2% B B RO R IR T X S8E B DR . Ak, (RSB L) A 48 B AT A
W% AET REIARER R R S A BRI R T OE .

2007 4§, fie e N RS BEi F 1 (R 88 A LR I B T AEAB SR AR (A7) ) i it — B E TR A
(R A ) R (24) S TE B (0], TSI F B T R B8 T B AR B 1) A P 25, R R 2 B PO B £ e g o
Rl R PR RIS, T R AR e X T N A EE B A B A AT A AT 2 44 A, 76 A B A

(22] 2015 ARARSE, JoANT 25— SL L ZAG AR BE P DAL 8 5 1 DT , AT 28 B R HLAE 1T B O SUBU SO B 5 S

(23) ZUHHE  RGEEHOLPRBHEDT) , LRI ) 2016. 01 () 45 174 - 175 Ti,

(24) MIT 2007 47 H 5 HZ e NRGERS HREER ML HIURSUGEY, A 13 208, EE R, &
ARG BHA T Z—/, MBREN RS THE: (—) BN BA MBS SR H; () A RER 4
HHUE R TIBT N E A TIBITH
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On the Prosecuting Powers and the Occupational Security in Australia
Li Xin & Ji Meijun

Abstract: The prosecutors are the subjects to exercise those prosecuting powers. Due to different
history, cultural traditions, constitutional systems and judicial systems, each country stipulates the
extensive or narrow prosecuting powers for their prosecution service. The system of occupational security
of prosecutors is an important condition in promoting the prosecutors to perform their powers independently
as well as realizing the judicial justice. In Australia, the main powers of the prosecutors are to prosecute
criminal cases. However, prosecutors with different ranks may perform different prosecuting powers. As
to the occupational security, the Australian prosecutors enjoy high salaries and good welfares, which is a
common characteristic of the occupational security in main west countries in the world. Therefore, during
the process of current procuratorial reform in China, on the basis of national conditions and traditional
accustoms as well as obeying by the developing rules of judicial powers, we should reasonably allocate
the prosecuting powers and improve the welfares for prosecutors properly in order to promote the
excellentization and specialization of the team of prosecutors and enhance their professional sense of
pride and honour.

Keywords: prosecutors; prosecuting powers; occupational security; proposals of reform
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(5) BLIRSHZE AYEHRE K F PR - K. 3% . BA3E 22 /F ) : Ralph K. Winter, Jr. , State Law, Shareholder Protection, and the
Theory of the Corporation, 6 The Journal of Legal Studies 251, 251 —=292 ( June 1977).
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Interstate Competition and Development of U. S. Corporate Law
Yang Chengliang

Abstract: The United States has experienced two rounds of interstate competition for corporate
charters initiated by New Jersey and Delaware respectively. The first round started in the 1880s, and
reached its climax in the 1930s. This round of competition was accompanied with reforms of liberalizing
state corporate laws, and resulted in the transformation of the state corporation statute from a device to
control into an enabling act. The second round commenced in the 1960s and has lasted till now. In
addition to anti — takeover laws, this round of competition has promoted large expansion of indemnification
and liability insurance for directors and officers, and induced clauses eliminating or limiting their
liabilities, which made a pro — management tilt of U. S. corporate law. Lots of people dislike the
consequences of the competition, and they have tried several ways to remove the roots of competition,
including proposing federal incorporation law, enforcing uniform state law and confining the internal
affairs doctrine. But their efforts had little effect, leaving the competition going on.

Keywords: the United States; corporate law; interstate competition; New Jersey; Delaware
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