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BAEBRSL T SR B8 A R 7R T 5K e A B SO DR A o A R R ) T T R A A B
AR A AT SR R PR T AR ARAT ™ 1730 I AN, AR VA B e W A 545 0 T DL AN 5K, R B
A5 BRI YA RN G A SF AR . BRI PA T A [ B ok ke BA R 2 =)0k B B Y
PR (EBATE 2, o8 R RRE AR B SR SR I 585 A 5, BRI A2 SR T ISR (4 BT XS S
(] PSR T L R AR S B8 77 PR A R HEAT W 3 o A U740 A 1 [ 5 28 R OR [ B A A S5 SR
R PATHE T (exequatur ) [ T8 7E e £ AT BOBCER PR B35 5K 70 RIVEETE A1 B A9 B i e £ 15 3]
B R % B 1 AR A B B ARV BRI T B0 T, — 28 [ SR AT SR VR X BB e A9 00 7 2 sk A 4 A
T SRR DAY i) B K 112 ot R AT ) e (700 Am 2 ol LIRS 1) o oA D #  ATE TSR
4 BECRE P P B A B i A el 5 F QB , s HAH SR A 159 51 2 8 PR, JU) ml L 3% 52 ]
TERTIR B8 MBI I 7= AR BRI B i BT 25K B 7= M 4

i, A R B B B AR 4 il 38 SR 4 Y B B A A R bR A R 2 B
G R B FRIAMPAA T I, R4 B B Rk B 17 1 SR E BN SEACBR B, mT REAY X 24 55 A Bl
HHABF) F R R NGB R . AR TR sE SR R AR 0™ & mis el ml
IBAGE CIEIR AT OO , BB IR A A 7 A BOBOR SO BEHERR A [ PR S L 2 oh o i, —
L6 [ ZL AW R AE < AN RE BE N B B A X 9N E S 1 AR B K08, B8R S EL LA A 75 53X

(70)  (FBEDRSEURIATE ML) 55 433 4%, ) iE 42 5143, 56 293 1L,

(71) HRAEFF 23 152008 AFAL SRR 02 ) 5 38 SRl , iR 28 H .

(72)  (FE[E 2002 FA0ARILETIB AL 55 30 2%, IR 10 5145, 45 28 0,

(73)  ZEIRYENCFOIP I SIL IR F #5392 ( Law on Seizure and Confiscation of the Proceeds from Crime) )% 54 25%f 2 #K.

(74) EECONSVRAEI 25 695 -9 - 15 4%, 5| B RlEFR AN 5 40w 4k« (I BRR 3 w2 o B ST i BORHE S (—) ) i HE
JRAL 2011 AR, 565 205 WL,

(75)  FHMEH & RBUHIEE R E R Z—, 2 W Contributed by Sachica & Sachica Abogados Colombia — Law & Practice, #5| H http://
www. chambersandpartners. com/partners. com/ global/firm/343740/sachica — sachica — abogados ,2015 4E 1 A 28 H i),

(76) IR HT VY 242009 AEAU IR AR B ) 55 143 SIS 148 SR HLE , R ml ROt Bl i 24 A A E I e B e Z A 2 6
A P 1T Y 2 AR BB
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AT U551 DL L2 MR 5 5 1 I SRR X % Bl 4 B 7
T\ GhiR

FE ML) 55 64 ZLHE LI 5 1BIE PG 00— VI 1, 024 T LUB S8 57 2 1B 7, ix B
FrBeas - ot R, Al 550 36 ZRER BRI ER 2 GE 0" ARTR VA , I 24 PR O (AL ) i 4 2w
B R AR (T vk A, DRI AA) - e AR BB 2. B B B BE T SR i T A I SRR T 11
FIA KL DB i 05 T A S A 8 S 7 TH UG e B R s e Rod v 5 Bl s Sl AR
(0 BA HEAB PR AR AR, T T SCREFE B B T BERE 1 Sn ik kAl . SR, 7656 T Al B 4058 7™ 19
AR i 5 55 TR LA R SR A ASUR) R B T AL, 3 P IR = S0k 5 ) 3 S B AT A A 2 7 T ) Bt A
—SURH R R A E AR , IR AT ST A S [ B b Se it ik ORI 5, G —E R g —
A AR B0 2805 B BE , I I AR RDIE DR A AL, BIVE AR B 0 URAS AL BEY S 9 Y
IS EIS s

Research on Assessment Rules of Confisca per equivalente and Recoverable Assets
Huang Feng

Abstract; The broad sense of confisca per equivalente, based on absorbing and learning from the
rules of narrowly defined confisca per equivalente, has constituted a well — established legal system, ai-
ming at calculating the amount of recoverable assets from the proceeds and gains of variously criminal
forms which then serves as the ceiling of criminal confiscation. There are two particular patterns of crim-
inal proceeds deserving our dedicated devotion in the study of recoverable assets, including presumptive
criminal proceeds and tainted gifts. When assessing the amount of criminal proceeds on the premises of
victims’ property damage, we should perform it under the principle of justice and fairness and try not to
be arbitrary. The moment to discern, identify and estimate recoverable assets should start from the be-
ginning of criminal seizure, freezing and detention. Provided that any assets in question is in or has been
transferred to foreign country, our intention to take measures to trace, seize, freeze, confiscate and dis-
pose the criminal proceeds and the success of international cooperation will be greatly subject to the pro-
visions of protecting the parties’ rights in the relating foreign and international laws.

Keywords: confisca per equivalente; recoverable assets; presumptive criminal proceeds;

tainted gifts

(REGE: FAH)

(77)  HoRPMEC2002 TR R E I A ) 55 32 4658 2 3, KSR T ) (IR &) , i Bk o i 2014 424, 25 254

Wt
(78] JL2014 45 10 J 23 [ P [E 3L 54|/ v o 2 53 285 VUK A (R e G iy € P ok SG T AT HE AR 0 363 [ 47 T 7 KA A
FAPRE ) S U A3 (1) o
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N E AR S AW EIR Tl

R RRIT A ) R EN
e

B OB RENFRRAS RS LS A B kR R AT @8] R e A R AT AL
QLA F Aot T FRM EE L FARKF — RIVB KRB, W RHPBEA, MFHRETFENF
WP E A ZRFRY LAY AL A SR, R AR AL SRR F AT 8 AL
BURIN AR AR T F AL, ik B AR A RAL P 00 R 200 T 5 R B B KR A7 69 4]
R, B AT M 09 BANK AR R R,

SR ARRES HFRE MFRAM Rk 8RR

— GEURMEE T SCHR AR E R 2%

REATIG L E AT A% B UFIEL & 2 X (principe de légalité des poursuites ) , HUEEARPH IR 32 2k
H RS BEE AR CH AU 23 Sr A URTA R A i R R AL G A SR I AR AR AR, A R
V7R IR O R RE AR A VRS ) SRR 2 ) SRR I 5 5 W BSR AL AT S
5o BIEAIR AENA DI RE EALZ TN GRRA R E 2 5 S BUE SRR AT RE, 1791 429 ] 16 H
219 H Ry LR DUAE (25 H vk B0 DL K 1808 4R fit ( T 8 vk B 15 WA B0 A < 1 5 22 1 A 1Y
K EA LS B EZ M BEEMHFEEAL” (e procureur, instruit qu’il a été commis un crime ou
un délit---, sera tenu de requérir le juge d’ instruction---) . F AL EZH RN, X e B FEAR 2
HERR TR B AT AR AL A TR L3 ) R R S R b SRR E SR B e, FL
BARRJE R RIS O SR, A R IR TR SR AR A T b, TR VR A S
BE G R INEES) EEE NS B E, BRAEERMAR  EIRZ NS EA T, EBEK
SR AR RS I D DU A 000 R U AR AT o B St Bk LA GE ] , 7R it iSRG T 1A R g, AL AR 58
IEPHG A3, MRS ETEDFEVF DB R RN A KA, W5k Ty —2
B

25 BRI A R S 55 ORIk — IUGAE T U BT o TR 2 2 5 T 0 4 T B S AT 7 R IR] 10,
JEg LA H RSB AZ o B BTRIEE Ay RIS BR T ARSI SIRRA I AE T 8E MR , S

w “2011 R B SCHT M RN ET 0 B v E BRI R R S A S S AR
(1) “HBUFRE PR IR S K A IR s A R 7 1 L 55
(2) “&Urmb", SEUESR 0 I W s B L T A R A YR 5
(3] Roger Merle et André Vitu, Traité de droit criminel, Tome II, 4° &d. , Editions Cujas, Paris 1989, p. 331, n° 278.
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JRCHE T N T8 737 FE AL AR AR 2 AR A diAR L HIRE A BRI R BE AT o i3 Ok 1 i R SCHE

AR AR AL T E ARSI IRIA 25 AR S BOR A — @ AR R TR V00 SL A HE 2R I3
€, B EAE AR SR P R AL 0 BOUT 3 MR8 0 G AT, R BEH T2l B bl 3k E fe ik Be ol
FRETE 1826 4F 12 [ 8 HAY—iAe 4 ) ISR A 77 sORIN T A ARG B E A VR R A B
AL

R EA R K eGAINF P (R TR A R4 20F)

CedstLsbARAMIEZF, ik (Agen) 22k EAS A 24 Atk 3k, AA L A&
ARATE E] R EERRT EE C o B @, ST S RIEE R AT A A e A
100 3% 2R a9 35 2 A % 200 SRR E 424, L b AT kit i B %S4 E
ik EEkE, FIAEEZEFHET 6 A 30 BERRE, TATEHATRETR MG BE
FA54%, A E IR IEAT A RAT T A F) ik,

Flik TR AR F T —RE RN A2 ARE, RFEERRRIRALITT X
—MRE, EFETEMLBERXERDILREOTA, FTEL TN —FH kR EFE

F,EEINRELEENPAMERFN LS., MLETERETAHRFEETHR LIE
L CHATARAITIRF ., ®6, ML EFERRN LR T, PRI E, B EIARKE
R RBATIAE , B BR3P kR AR Z

Hh, FERREURARE TER, FEERAR AR T S KKk A 8] k30
K, EHEMP, I FEERERLR TS, HERT 1810 54 A 20 aéﬁf%ﬁé—‘?ﬁ 60
FRFH Ol F AR ML EREEFERE, ZRB IR ERMAFEEASLiESE C
eI HATTRE LR BAAAT A . Pk T2k E LA B AEAR 4745%3’1’1%?#&;1)%
JERR A G, FIiE T ik B RALIFRB) TAR B (9 BRA e A, S A2 B T (&
Rikd)F AT &, BT RZAI54:, B I RE LiFREFAT

'*%%J—_,ﬁt%éﬁ—-ﬁx,@waw%rfciﬂ:ﬂﬁfﬁuwﬁaﬁ%;w f 182 S AT HLE
0 A A R Rk e AT R H 1 & 5 22 505 53 FAH 54 &
EAARFEFALLGGER, 2k H RPIRH #ﬁ%&’a‘%‘ﬂﬂﬂﬁﬁ/}iﬁ ------

VA, RTR R R BT iE LR R Rk,

5 ] 2 B3 o e T e X — N DR R SR E R A A Uk Al R A fe 7 DR TR 91
WA 1 3k RIS R Hh ok B R % Bg 7  HIBURIES URAS L 10 0 185, IR /R R 8 5 A i A7 B DR s 7
VA BANSZEE B T AR VR B AL o (HZH R BAT = BRI - H— GRS DR AR IE A L R IR,
XEYRIA 2G5 A BAT SR 7, A R 2 G B 9k e B 55 Btk sy sLe ) T iR I i
kBN P HR T B B0, $E R AL S O AR , xof R AR IA ) SR R A 28 AU i

(4] Cass. crim. 8 décembre 1826, Sirey chronologique.

(5] JEUHIRAE T AR (droits ) BYFER, MR, AL 2B H5 B R SR A", 2 L Cass. crim. 8 décembre 1826, Sirey
chronologique ,

(6] W. Fikentscher, & Etat de la doctrine de la force obligatoire des précédents en droit privé allemand B, in Journées de la société de

législation comparée, 1984, p. 189 et s.
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Tt B BB G 2 SR S A8 34 s =, 38 ] R AL M AR R O B SR A K BB TR o AR
AEIIAL, 5 BARE SC BRI AR AN RIS A SR 220 . A B G, SEAE R 58 B TR A VRS2 B b AL
FRAG LA, SRS I A ik AR A R R A BE

AEFLIE T B S SR R 56 A VR R A IA HESCA Oy 1946 AR (975 E ORI SRk i) (IR
BATRORIFURIA L) o IR 40 5565 | ONLE , “ LM R 8 E e s St OF 3 LUEAG A
VRS B AR, A TR IR, (HATREIURE AR IE AL, AR F 70 3 XA R4 B A
R RN S P A T MU A TR T, AN sz BN Rk R . 2R 20 A 90 AR, ik ST
EH T EATE SRR 5 TR ZE 875 =R #8127 (une troisieme voie) 07 R “UFin
ROR” 5 HEEW WU, 10 1993 48 1 7 4 |, 2 [ 57 2 2 8 0 A g e e 80 IE Ny A
ORFJRIREILAL - 1 55, RV TESE = H N AREOLT , 07 55 i A gy by 5K i e 3k
MRITTAT 1999 4 6 H 23 H L FE SR E UNAE 1T B A SR A RO A ) (Ta loi du 23
juin 1999 renforcant 1’ efficacité de la procédure pénale) 09 G T 78 1k [ BE AL 7 4 180 (EAE S 55 R
H A2 UG TR R g il BE (ORI RiR ik die) 55 41 -2 %) o AL R EB A TR F C R R,
ERAIU =R Ho—  ORISRURATE L) 25 41 — | 250 7 N Bk 5 il R R AR T AR
ACHRFTA LU BBl G B A B PR SR AR VR e AR U R 55 55 B AR T A
R AN e ) IR Rl I T S0 A 1 S I N G R B (LR | 2R 7% v - E W
AR R AR ZR B DR RS 55 B TR 44 B2 N AT IR A B T A L B 282 ot 5e
JS BEGERS B S B R S A A 2R A TR AURE s =, ORISR URIR L) 55 41 -2 Z800E TR
RV T S AT S S5 o ORJERRIRTE ) 55 41 -1 ZdR5 1 FO0E - PILARE T o8 NS 2T
AFRATHE 41 =1 Z0 T MU ZAH AR ) , L0 AR 28 B 0t Sl R e i sl A UR R 1, (ELHE BT T R Y
BRAb o ORI SRR R R R ™ 3 B A VR AR It 2L =, “ 1945 4E 2 ] 2 HER 45 - 174 SR TR
FRIRRORGE " T -1 25 0 T -2 A 12 - 1 ZRPrALE RIAGE TR AR N A TR IR

M ENEGE R R , AURE AR P AR5 [ 50wl 2 S2 b 5 4 H 45 B AL . 7 2004 4R, AR
B AR Y38 L9 78. 4% ,2008 4£70 85. 4% ,2010 4E Ny 88. 4% . Tl B H 5 AR i) ZE A i
NAEAE T 15 :2004 424 366 414 58252008 4F 2 219 520 3232010 44 163 039 i ; Fufil ly 11. 6% . FREE
BIOASREAERE Y BT o5 14 He ] A0 U100 TE i IR P e 2 T A VR AR P 1Y LU 1) 2 4F R 1 : 2010 48, 1
639 317 ;@Jf 54 F A 527 530 i i A VR AUR R RE e, 72 785 it i F R SR AR T
M7 2004 4 F TR G280 0 674 522 382, 47 388 944 il i AR AU AR 7,25 777 & ) A fige e
¥ o A RO T S SRR OR SRR TR M) 26 41 - 1 207 RAsb RS

(7) J-Y, Chevallier, & Le parquetier et la troisieme voie B, Rev. Pénit, 2003, p. 629.

(8) FEZLIET,“ mediation” F1* composition” 47 “ FIff” A1 P 2 5o AHILIHTESE T 19 médiation pénale” 45 (1 )2 “ 3 14 55 = 15
FHELIRIT R EEE T ENS W, DA E Z AR I 2 0 B ARG R OB 5 O R E ka2, S ml Re A A
SEANERERACAR AR BRI AL , SIS R R AR 5 T composition pénale” W * HEEEAU AR K 5B DABE 5 AR
AAE, R R At Ao R N PR e, AT DX A3y SRR3R ™ o 2 DL M IAG - © ) 1 fff 400 sl ) e o fip—— 5 2 4%
BRI RME R CE E T )2009 455 4 1,

(9) Loin®99 =515 du 23 juin 1999, D. 1999, lég. , p. 134.

(10) Source: Les chiffres clés de la justice, 2011, ministere de la Justice.

(11)  Muriel Giacopelli, & Les procédures alternatives aux poursuites. Essai de théorie générale m, in RSC 2012, p. 505 et s.
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VAR P A BE AR R Kas AT IL

(—)BIEER

—UNATA B E R R Ra ki) K 1945 42 J1 2 02 45 - 174 50 TR IR EE " Ml
T IR AR

1. & ¥ %4 L % (rappel & la loi)

P S5 R E TIOR3 R IOR) S At A 1k A g 2 R I AR
A o ORI TR s 2R R R R S I B AL T R B S R A UR R U . 7
PSR X A S R SR LA b R RS 2 A R R I ] B R
T VR B A AU ARAT S O N BT v i VA R AR K T RE R A A RLAL SRR Y S
RUAL 0] REARFH IR 5 L2 RF DeAT: , SR AL ARAT Dy St 5 7™ A 30 S 3 DA SO A 25 iy L 550 2R
PR BAE N IR AL HAC B, DMARTESS ¥ 1 i o] BB PR AR 1 & (B AT AR R BT, FH
BSOS IR EA RIS A S E IR IC SRR ARG R, W IR EARE K AR AL, el 5 2, RESF
I — TR P AR DGR (1, R B8 B AT PR A Vo FIHCRT L, i P e S5 1A% A 1 7 1k 20

2. EP A AR E LI RAAM A E 5] 39| (lorientation vers une structure sanitaire, sociale
ou professionnelle )

IR it SR AL ARA T N St 5 v e R B I — L TN EAT IR 2R, OF A 2R 52 ) R 5531 2%
F o ARARAT Ay 8 STt IO 1) A S AL O 8 41 I K 3R LA 1) EL AR st ik, 042 52 iz LA B 42 43 1Y 52 BUAH
RS e B UE IR o An SR B 72 Bk ki 5 AL 5l A2 A e St A A0 AR, AR AR AT D S0 4 L I 9%
SIS B2 2 TR R LT 85 0 NS BRI L S VR AR it 0 5 58 R I T 2 —
X3, Hi# I E AT S AT 2 TR TR AR BOR MG TT .

3. 2] EEAT 3R 47 4 (la régularisation dune situation constitutive dine infraction)

IR it SR AT AR A 7o S0t 7 B 08T TE 32 M S5 B e A A0 3R A7 (B an kb F22) , JOF
AR R Ty B E I

4. 42 B A I AT A BT 2% R 69 45 & (la réparation du dommage résultant des faits)

TER) S rh W B AU ARA T O I A8 2R A F R A2 AR X 32 0 N EA T A 38 2 A B SR A
PR I, AR — A VR A A1 LUTC S 97 3l o8 BUR: —1E 2 SO Iz . 2488, il
A EE” BRI RS 152 S U2 PR, USRI g

5. | F A= (la médiation pénale)

o) = g e e A I T [ R R 1 ) /i 78 )R Se b iz i o (HAAS /] L
SRAE I =5 0 7 TG 1 S BB XA 22 L, A L[] AR 38 B A O S8R (B A AN A0 F g 3% 3l b
fed i =B o ik 1992 4E 10 1, ik [ R) R AR AT T OC T M YE R S5 R A R Y AT B 4
(circulaire ) , X TR 2 FUARE Y H 0 B HBEAS AR 04T T E o U, ik S vE 3 Sl i 1993 4F 1

(12) Selon 1’ expression de S. Detraz, note ss Crim. , 21 juin 2011, n°® 11 —80.003, D. 2011. 2379, note F. Desprez; ibid. 2349, point de
vue J. — B. Perrier; ibid. 2012. 2118, obs. J. Pradel; AJ pénal 2011. 584, note L. Belfanti; RSC 2011. 660, obs. J. Danet; Gaz.
Pal. , 17 19 juill. 2011, p. 18.
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H 4 H SRR A AR 7 E R A R R IATE L) 6 AR —Fh B AR T, 9F
2B T H IS ERY N o AR 1992 AEATBUE A Z HUE , B ig h S5 A, 45 7R = AR
DU X5 g Nadad A b g SR AR IR s T %7 o 2004 4 3 J] 16 H 4T BUE 4 %) 1k
YR T — DRk 5 0, A E 5 = F Mg S HE NI N LT S ZFEAS L,
DATE PR 5 22 ) 37 6 2R O 78 I A2 00 EL A 4 D) R o 18 5 06 R ak il G 3, R T e A2 A o7 A T
BOLAR I Z g 13

6. 7] % i fi# (1a composition pénale)

TRV VR, S vk 2 AR 2 R AR B2 2 AT 1) 8 TR R 48 B AE AU B iR 7K
NS T — IS BRI AT B 5 AF J LUR MEAS AR IR 10 A SR N, B8 78 T BEAH 00 I X 7R IA 5K
Jiti ¥ — PSRBT M AR B B AR N, AT B4 B T R ACE dEGE HIVE € 18 LAAE S A0 3R A e T
o T g ) B v B AR S O AR — BT, T 2 P T AR N ] Y PR PR A A o A i R
SEYEF AR X TP A W SR BEVRAC 5 " AR B A 7 T 0w R B AT Sy, I T R K
AL FBORTAL o ABBEE VRVA G PR IRIEYG | 2 B 38 28 1 e )38 (7 2 8 AR A 25, i i
H T 1999 4 6 H 23 H TR EMFUFIARCERA AL (1a loi du 23 juin 1999 renforcant 1” efficacité
de la procédure pénale) . M5, ¥ E 7 38 X0 H]F 2001 4 11 A 15 H 2002 4£9 A 9 H L)L K 2004
£33 18 HXFIl AT T HRREECE PR T X —FE R AL Y 3 HIVE L, Ok — 20 R e 19 3 I 40
DU FEA T B A AR o

WL E O R TR ML) 55 41 -2 S5 HE , X SeR it a4« (1) 1) = PR I A i 420 il
SIS 1o 2 400 5 45 TR ) e v 4 A, DAL AR AT A 10 ™ e AR BE U AR NI A AT LA E
AR 4 T R AN R B BOE I H R SO B NAE 1 AR NN 5E 575 (2) #9808 B 78 S AU
IR T HBCEJLAR I = s (3) B 0SS [ € , S IR HARR g 6 4> 5 (4) 4725 BRASZ A i 125 B
BicaE, IR 6 A 5 (5) B vr eSS Ao R B Bic s, IRy 6 4~ H 5 (6) 7E 6 1 H
AR BR P A XA T B 60 /NI TEH: 57 3l 5 (7) 76 18 A A AR N 3 A A2 sl ik 55 38 17
B HEAT 3 A LA 52 20 553015 (8) 78 6 N H B IIBR A G TR IR 2 & S 5% fEL
SENAEAT AL BRI B 5 E C A% A AT 5 (9) 76 6 A~ H By AT 3 3 T A0 R
7 g Stz A K S AN R 4 B T4 R Y DX, (E S 8 AR AR A 5 (10) 7E 6 DA IR N A5 25
BRI A E ARG S E BT R LR 2 N B0 52 BRI R 5 (11) 78 6 > 19 FR N A5 23 WL ER
P LA E RSB BT R i U EONIE , 508 5 Z BRI R (12) 78 6 D 19 R N AT 5 T B 501
EEA R (13) S A REFIN, INFE S8, AT 5T US) JUH AR B2 , BT LI 1 58 22 0k T £
V3 LA, T P 0 g DR XA 1 2571 Iy L16)

7. 3% %) & 57 4~ (linjonction thérapeutique )

SR BEYT 4>, F5 H RE BRI SCMR 2V Rk, %o ot W 3 R A 7 3 ) o 23 O el I D kS oo 1=

(13) SERRIS AL, S DUAEMIG - 12 TR0 <5 A0 1 e ——Heaboxd v [ A S 38 307, 4R R 2 L2445 1) 2006 4E3 6 4]

(14) Jean Pradel, & Un consécration du plea bargainning & la frangaise ; la composition pénale instituée par la loi n°® 99 =515 du 23 juin 1999 m,
Recueil Dalloz. 1999, chron. p. 379.

(15) SRR, 2 DU REME MG - * 75 1E 2 S 0] - vk R R AR P IR P, B PR BRIE R P E) 2008 4F5R 2 1],

(16) BRI SR A iy o A 113K, 80T Ol ) op BIosl ) 330 R0, 3038 (<) Bty LA & AR 30 A S AR IR0 o X A e P e B2 |
T LRI RT3 TR Ak AL, 3R Sy 2 ] 7 925 8 X 3 A% 1) ) 92 0 e E

.19 .



CheEGEARR) 2015 5% 5

FEBATEIATY , HETERAAE . B BT AR T O B E AR AL R SRR A A R B B
URSRACARAT B e o, DI TG 5 ] A L FH i il 4 AR DR 28 UR R AR it 5 S SR AR AR AT
B H WU 32 AT A R A B i B & o AR AR MRBE G T R BT 1Y, KE
i Fof 5 481 5 5 ] 743 ] AR S ke ik AT IR AR T 3A o

8. KR AN ARAL 69 45 RALH

T E AR B NN R AR 1500 T 20 TH22 ), 2 RORA S UL RAR M B . 19 fhaSh
Ja i, L g B4 AERA AR A SAIE T SRR AR, NIRRT 0 R AR i A i S T kg , T2
BB LIAEE AR, DR AR 11 A A R o SR A0 B B AR AR BR T, 1 AR Al AT . X — HLE R
M, 325 FE R JSCAF NG R S ) PP S R e, 8 A R AR e i D) 55 8 P LA, 32 PR A R A N 1 A
S0P AT LA B A BRAE I BE ) SR A BSOS N He S RKBE A DA Bt 2 SR R
RSN SE R o AR AR A TR AR P N B0 — S8R RO AL o Ho— , R BUAF N i e AU 2 1
JE o RN FE AT AR AR NG ORI SRR S 26 41 — 1 2 WU, W) A& oA FlE A7 A 19725
TEACH o oA [0 7 — 2 i R BRAR NI ACHN B BHAL SR 10 — 12858 2 3P AiLE AR5, RIVRCAS
AN 3 750 WROGHY $il 4 s EORG HBEATACRE STE R ™ (28 7 - 1 24%) L Rk (M R S0 i B
il AR FIFIATEI) 5 41 -2 J 5 41 - 3 Z TR IR R A e 38 A 1) 5 O R N s
WUPHAS 25 BT WURE Z 25 T+ = J81 %2 T LA B R AR G AR Y o SRS 28 B I i) AR JAF A
AR RE AR BB o PR AR] AR Ry (9 A L, R AR AL o AR AR A B3 5 AR TR) 8 38 A )
FIBAEIFIY, A 4 - 1 550 2 I HUE M — 28 E IR, o 7Emf E T 8 A 20T, 7 0 4F
TR AT R B AR AR N BSO8R 3 SR T RO A . 72— 15 50 T, JR b it oA 2 — 3
BRI 75 AR AR R 1 A AR AR AT D St 5 S ek e AR, b 2L DL B i Bk ik 32 T N 3t
T LA 56 i P P S5 9 A P o e O IR A T AR R 8 - (1) S22 R UINEE T 5 (2) 7€ 4]
BB s P RIS B 5 (3) ST IEHTIE B BT R AR AR AN T4 RS 9 8 57 sRA AT 1 2
B PO B SR SRR 5 (4) AR A 22 % S a0 B2 € 55 (S) T BT Sh it s (6) &
JIAE ARG TR 22 1 JEATCREL 55 48 55 L130 — 1 25 55 L130 -5 A B fE i 22 L 575 55 LA 9 i
F5 43 T o R AR T A OE T B , AT RN 5T 1 AR (38 7 -2 5%) o HL= IR 2 3 A
PERIBCGT R . IERNERG SR D AT BT 32 B sl g 3 AT 0 BOR AR AR AGE FH RS o
52 NAEA TS B sl R ) RS 3 Sl sl 2 M S SR PR O It T 2l o R RO S X 32 3 AT
By BN 2 ) FE R B85 BRI, AL ARAA2 5 N TR o AR R AR 2 i A D30 X — it i 2l )
SR E R 5B DL F AR AR ISR N SRR A E IR . 2B RO — R R ATRIA 54
DT B35 B A R[] Oy 0 o SR B 0 o ) 445 i 3355 sl o ke o U35 e 1z 3 S
W B AR N BHSFAU A B IR o X — i sl sl s 17 0] =48 AR RlE R I A L T T s
HA MW T AR Z i AP I BRI G T TR 4 P RLE I A1 T 958 FERR IR P Afy
SE 10 ST BIR i 1 i, A S 1) 97 T 08 10 s B O 1) A0 K — 5 Bly s 05 o 5 i sl 75 sl A e 1) 3 R 2 AR
HoT (12 -1 5%)

(Z)B1THLE

1. #2524

YRR P 1A 32 FH O 7 A% R RN S VR va T4 ) B 5 (9 45 TR P 2 F , LB 6 w9 5 1 - — 7
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T, 7R3 A URE AR AT, 7l B0 1 3 A DA R e O AR IR S S AT A E . i B PR SR 4L
KIS R IEAFRE A VRSSO IS TR 2 R Py (AN SR AL iy BOor R EERR 7 ) o B 4
WA R Z T A UREAURE T A T8 SRR L5 X SRR R S A IR, i A5 2R 25 SR AR B A SRR
FFEATSSE 5 B LG A VPR P R SEA AT . Fr i 20 R R, R B i e 3 A7 (e e
F el U IR B8 B A AHE T A TR AR PP, 002 JARS ANV s 55— D5 I, i A3 ml BB IS T A VR B AR
R SR EAT R GUHEAE (un enregistrement systématique ) , JEHIE IR AR BREE A diA AT} RS
MROLAE o EEAE A O B 18 I R S TC AR — IR A8 35, DAA AN [ G 8 1 A3 2 R B AR I
ZH,

2. KAREA

SR FEALE =5 -

Ho— RS O FRR ) 55 41 - 1 Z64F TBORMUE « * PURARAT 9 A ZSBE AN A T AH C H
i , A E A 56 B IR SR SR A A VR R R - P00 AT BE A W S D B L, 9]0 2004 4R 3 A
16 H BT BOE < WIHLUE , SERtH 5 Mg 2 Db R = AN RS 2605 — BB IIA L8 A IE S
TEMIALARAT A A BBl NP s —, 2 AR A s =, 2588 AU [) 5 AR ige 1) 75 2 R ) 2
gy M CRISRIR L) 55 41 -2 ZR I SCHLE “ TSR 2 1 R R S R AR PP A R o O ik 0 A0 R
BREENAE IR BT BEN Z B S IS MANRE™ A i ™ 2B, 1999 ARAIAHE WIS, I Al B B A
1) B SUTBIR ) AL B N B R R 2 PR B, A R P Tk, {52002 4E 9 9 H IIEHRIUH 1iX
—HUE . SLEEE FEICRAETIURIARCRMN G i 2 20k [ 2 Bk BB . a0, f - AP
IRBARAEIN N, TE AT 4 B B, #5460 B 25 02 “ WE 55 19 N7 (une personne fragile) , “ & 5 %2 B {2 & " (en
situation de vulnérabilité ) , PRI, &% 1k w1 3% B e 410 B 200 FR 1) A0 AR e BE 4 HH AR S i e 130 O RLE
IRINATFCIE 2K HE 200 Rl R AE—Se AR SR AR TR S A v (Ui IR 25 42 sl 6 FTURR I A ) L A0 R e S
NAE B B B2 A T AR AN ARES  IRASAS AT RE ™ BB ™ Mk A &

Fo7 W Ml VS o ARSEIE A, AUREAUR P O0E F T 1 R Gl Tl 52 1k . RUE Offl 2+
VRN IR FER TR RIUE BERNRE I T 08 FH A7 5 SR AR, (A mlRE SE e, S AR URE P 3 A
FEESRIE VG o Bin, = A LA 55 2 B0E T 08 52 3 N R O] S 28 1F s 7 T AR A2 sl
FVERT B 20 52 > B I 32 238 F T4l U & A 9 ER 00 S 200 s 2 E AR AR AT Oy 2 28
T3 B ARG B 2 4 26 )R O] 2 G A7F 5 W B DR AR R A DA T 3 B ) 46 2 3 B T R By A B
33 BV 40 S 5 TR RO 2 28 T R, 3 1 TR 28 0 45 S (i [ AR )
55222 -7 R MUUF 5 R625 - 1 4%) BB AT (GEEAREIL) SR 311 - 1 Z LU TEWEM Gk
Rl L) 565 313 =1 2% ) (IR B0 RSB S8 1 ( Rk BTRIA L) 27 322 — 1 28 LA ) (U 28 1 (ks
Rl ML) 575 222 = 17 Z8 R DAR ) W & 0F (GRIETRE L) 25 R621 -2 4%) DU SCB R HIG 1T (5 H
Jrlik i) 55 222 - 16 4%) SF45 5 5 i BT 4 W3 FH 9 SB35 bl IR SO S 28 0 o ELEBRR R 1R 2 AR

(17) EFRRBAAT, S WM - Bk R S R R TS T S —— ek P E e ag * ML R, B P E ) 2010 4255 3 01

(18] “IAdR” (17 aveu) 7EK [ I AN B4 S B0 SN 107 A0 0T TE B 22 0 2 S0 R A e 9 8 =X, a5k F) 2% R AL 30 6 H4 JF 03 O S Ak
4, BlanZ: 0L Muriel Giacopelli, op. cit. , p. 505 et s.

(19) F. Debove, &L’ aveum, in Code pénal et Code d’ instruction criminelle, Livre du bicentenaire, Dalloz, 2010, p. 347.

(20) Jean Pradel, op. cit. , p. 379. 25{IW 5 ,Z W P. Poncela, & Quand le procureur compose avec la peine (bis)®, RSC, 2003, p. 140.
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CheEGEARR) 2015 5% 5

FRMALT o 162004 423 J] 8 H Y DURACES — 5464 (PERBEN 1) AR HiF , 25 B R R4 125 4 ) 5t
S5 41 -2 555 1 WIS ZE T AT IE R SR AR 1 A AR IR 44, B AE RR AR LU RN B K&
WA= A2 R AN EE A AR . (0 2004 AR (Y DURARSE — 53524 KT TR Sl A )3 VS BT, B A 37 4
TRV B AR K DU W AR IR ) R b S AR ™ X nl i PR R AR o 3 — O 28 A 3 5 o ) = i
R P 0325 H I B — M Al - AN T3 3R 44 1) R I BR 5 S m R MR Pty = 4R 7 B AR, (HA M
KR FEaX —HEZR N B E00 SRR P 0 8 RO o R w5 B 3 PR SR Ol i e e 1 ) S 28 1
MRIR LA I 2590 2% v B aff 7. 1) TR = 2 T B e e oy 3= (21

H=, N5 R KT A5 4k ( personnalisation ) JEUU , 22785 AURE Fe A8 P 0 200 -5 A0 SR S €
NHIHEARFR . 0] erh, HoM E A 8 B i o B4 nl B H el L 1 1t S A LG 71 57 o 40
JRBRBE N IAROCAE S A RTRL il A% AF MR BB R (KB R O AT ARG 4, —8t
FRIR I A VR AR P 8 0 290380 b W ol S B, i il B2y 4 o

3. RFENM

ISV A T AR IR AR 7 40 0], BEAA 501 T IHES AT (classement sans suite) , AN 6] A UF
o MASTE EE, IR YR 7] 545 B 26 4 ( MAJ : une mesure d administration judiciaire ) , A 17 B4
AT 220 S G 2 B p s H AR RN R, CFF IEAH L R e AR & AR B HA Ak
PE” ABATY IR BRI AT o LA RS E R S A VRN, i B R BN R 2 B, O IR RGE VR Y
M. HIGEA VRN EME RS H SR VR AL, AT, A AT i s AR 7 I 3 2
SRR RS R SR R AR P AR DGR A FE I R S AU R R Ak U R R B
HWURI R o S BARHRNER 2 & Th S5 R0 A% e SO =R 8 i A% < i 32 3% N S0 SR BksE N Z 1l
L3R ORI DL, e SR E RS B RN o I 8 0y TR [ A 2 i B N [ A S T A A R 4
HE TR e AL, AU AR BE A PT D S I e A B B S AR I A A R R, R AT
TR R N\ FELE A2 E SRS B AR AT HE i A A 0, A B D B A A U, BRAE & BUBT e o 2R
JOARIREE N2 A 5 R B AR T4t L 1 s TR AL, DOy J o 3 X TR e (4 8 A T

4.3 7

COMFYFIRE M) XA TRAFF BBOT AT T 00 )2 0E , BIIR R PATE 41 - 1 FITRLEZ A
PRI Y, JE AN E R E AT A SR S A s AR T s AR R B T30 41 - 2 S5 R Z R i B
WY, LA A 5 B S S A VRRR Y, BRAEAETERT I . ml DL IR S5 e A e SRR 7 5
A YRR T Z B e A7

CORVRA I IR AR AR 5 A VRIS S RAE TARIBEE o 25 41 - 1 530808 2 K
B RLE , A SR I RLE ORI th IR AR AL o 5% 41 =2 ZRMKHLE , © B 7SS s AT 0] =5 4 it i) 47
JBA TR AR RC T BN RES B AT, AVRRIETH K, 2 HE AR v B
IRGIUR—AN B PAT O FFAE I 25 41 - 1 Z5 B Z A, & &7 AR S URIH K017 XTI,
EAARVEIUE B B i mniE e i 2 72 AR R . 2011 4E 6 J 21 H |, e ik B e 7E — e h) = 52

(21] Sylvie Grunvald et Jean Danet, Une premiére évaluation de la composition pénale, Recherche subventionnée par le GIP “Mission de
Recherche Droit et Justice” , Rapport Final, janvier 2004, p. 149 et s.

[22] P. Bouzat et J. Pinatel, Traité¢ de droit criminel et de criminologie, t. 11, Procédure Pénale, 2¢ éd. , 1979, éd. Dalloz; Roger Merle et
André Vitu, Traité de droit criminel, T. 11, Procédure pénale, 5° éd. , Cujas, 2001, n° 329.
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PEEFIPe A ) RIS FHER 41 - 1 50 RUE Z A URE AU P , ARS8 1 IR (AR 48 F08 8 3l
ARSI 2012 48 1 7 17 B, Bk Be i) 48 ST o3 — BT S S 1R i ) e oy X — o 7 SR = 2
FNL KR Fom LB, PATER 41 - 1 ZRPITHLE Z AT AN I VRIS 28, 3 AR 22 1 A
R Y AR EHH S AYREE R o (H Mk B RFR 232 0 X — WL RPN S L, AN fie i 12 B A 5
Gy S A VR LI AR A B WA R U 2R 41 - 1 20000 B 2R A E AR TR 1A%
WL AR PR SE L2502 IR IR e I 2 0 OV - R ) i A BE 7, A TR B RS i ik
e BARRA ), EEBOR T RE I B 50 SRR IR . e R AR, 182
LAY, YIAT G 7R UE W B0 2R 0N AR 28T BRI T, R AL SR AN 1 i [R] — = S 4R R

AR
= A VRECRE P S R D0 I B

(—)EAER

MENERAEE , A VPR PR SRR FP AYE ] 2 AR 20 EIHE #2011 4F 35 AR K e 3t
W 5243 334 EPEURS M (HACA 2 052 125 B S R IFRBVLIREEN . FIBRA T Z B2 L ILATE
S A ZEE, 2011 SRR RE T AL B S AF B 4 751 586 582, L 2008 4F &% 2009 4RI A 1K (S
1) o Pt ST S L AR SRR o 70% 101 D ]k B p R SR R A F, 15
ARUESEALIR GIESE A 7873 (R P 2 3k 490 298 52 ) DL K i Bir B K AL TR i 58 A\ 9 2811 (2 842 722
) o 30% HIARELE YRR R AFR LR S0 o =28 . IR AR AVREUEE P LA RS 2 A Tk dREiEr
MG E 1418 566 i, HAERIMAF NI S 20, AR SR VR R AF ik 84% , PO AR AT Rl
ARSI S RO ARIREVLIRBREEN o VAR BAF A9 Z1F (151 000 A3 ) i 45 2 1F 8 10. 6% o B
IR AVREARE T S0 LU 50% (23K 2) o

Rl BEERERHNEH

2007 4 2008 4 2009 4E 2010 4¢ 2011 4¢
Bt BN ENLGE) 5273909 5101119 5030578 4966 994 5243334
B i B H AR (100% ) -0.7 -3.3 -1.4 -1.3 +5.6
3082 620 2843310 2833 641 2 870 645 3191 209
> F SES
E Y EU YRS S INRESLIE Y (58% ) (56% ) (56% ) (58% ) (61% )
2191 289 2257 809 2196 937 2 096 349 2052 125
= =2 b 22
KIBIRBEEE N RS GRS (42%) (44% ) (44% ) (42% ) (39% )

(23) Crim., 21 juin 2011, n° 11 -80.003, préc.

(24) Crim. , 17 janv. 2012, n° 10 —88.226, D. 2012. 2118, obs. J. Pradel.

(25) Muriel Giacopelli, op. cit. , p. 505 et s.

(26)  FEMEMG - TRl e e g e R AR, 3R E A= ST ) 2014 AR5 1 1,

(27) Rapport 2012 de 1’ Observatoire national de la délinquance et des réponses pénales, Sous la direction de Alain Bauer et Christophe

Soullez.
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QBB R ) 2015 % 5 H

K2 ANRRGEFSRHERL

2007 4E 2008 4F 2009 4E 2010 4E 2011 4E
VOBE DES LS SEI(@ 5Y) 4903 537 4726 539 4 667 943 4502 363 4751 586
B REGR) 3427 002 3226 128 3180 268 3099 692 3333020
(1) REABIEF T AEHEA L2 L
o 449 496 482 429 496 635 481 832 490 298
R F g
(2) KA RESS R EM 2977 506 2743 699 2 683 633 2617 860 2842722
1476 535 1500 411 1487 675 1402 671 1 418 566
RSB R
ARSI VRIOZAF () (30.1%) (31.7%) (31.9%) (31.2%) (29.9%)
684 734 668 946 673 684 639 317 628 368
1 15 = v AN b2z 1
(D) #RATRIIZA (46.4% ) (44.6% ) (45.3%) (45.6% ) (44.3%)
Q) BhEHASRFREREFD 550 204 611945 631 439 600 315 630522
Y (37.2%) (40.8%) (42.4%) (42.8%) (44.4%)
241597 219 520 182 552 163 039 159 676
A AS TR
)RR TRIZA (83.6%) (85.4%) (87.7%) (88.4%) (88.7%)

(ER 5 — HAAR A YRR QI 100 3 T L 9] B i, 0k [ DR R O R — — 3 W, DU TR IR R
B AEOLATT (B L) RIS R Y 72 519 38, 5 IS A VFEURE P S AF ) 11, 5% GRIFENTEEK
5. 1% ) s LY 51% | Jil g i eesz 3 N2 4% 18 DA At sl i skiiug 2
S BEEN L G 4% , 2 IEARRAT W2 20% , Hor ERAT XA ASEAME AL i AR AR (i
i [ RTA SR ) K295 21% o

5 VR R AR )T 10 & Y L A1)

I =% A i

2 IE AR 17

ik A

Bl EAREREFRERLSG

(28] FLJUAF, i EBURX ARIE RS I H A E , SRl i B 7 it A I o SO SR AR I G- Bt Lok AR vk A BT 41 [ A 51)
—H,
.24 .
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(=) I EEY RSP

S R VREACRE P AR A [ AR w3k st e b SR g e A WL AL BEas A5 1 S AT A AR R B , A8 i
B EEWY R ICRITIH

H— AR SR S o AL FHBIT0E I SRR R4 R 5L, R BAT — S5 S 2
Wik E A YRR AR L. FEBER IGO0 128 BB 75 3036 300 R ik e A s it o il Al
ISR B e AR AR R A VR R T o B0, 34 BRI 2012 41 (4 B D7 41t i SRR 298 i HEBR 12
NIRRT Z 40, RIS 4 545505 ( DACG ; Direction des affaires criminelles et des graces) Jay &
fE(J. = C. MARIN) WUF5AH SO, IA D FRI R i 2 d5e ™ D B A UR R ARRR Y o b — L85 J5 MLk (A
IEEAILIRSS JRy) RS R Bob A e TUAE 2 sl i ] sRALA 2 52 ~J sl 2 IR AR AR AT
7 AR W A PR AR AT O BT i R R 3K = R I G AR O < B AR A AN R R ((classement sous
condition) , LA T AR AT 4505 A9 B AL U557 FILA™ 5 T8 DA% O i) TR 2 0 gk B R 21

IR ATEH AR ELDUEERR , SO T AR By b A VR AR P e S PR ) 22 5% 0 B
WA 2EEE A, AN BB B LU A5 5 S A VR AR 220 D26 41 - 1 AR UE I A R Y S0 =+
AR IF DX A3 TT oK, B LA 22500 sl B30 Sy H A, J5 2 W ORI S H Y. 2 jU2% - RS2
(C. Ambroise — Castérot) FIF 2% 47 (Ph. Bonfils) H AW , DR A& AR YRS BE” BRI 2] 23
R AR DX AR IT R, I 38 DA™ A% 2 SC L DA Ay TR <5 R gt T = 0 e 520 FLA ( Conte ) I
N TR AR AR E N A YRR, 2 R R R R I 2 VR 2, Al Rkoh A A VR H A R ™
(daction & fin publique) (33

(EASBE A o 25 b R 0 R~ D 2 P DA 45 D SRl S O ML e, L R 2 s I i L2
7 B AREF Z W, AR ARERT Z T LA AR R IR AL S B e, R A = e R E AR
BRI R B AL, AR IR B Sk S B W R M, T 5 55 B IR R 45 21 A& S A
VE M o SR PRAIE A A i 7 R 5T S DI RE b O G — 5 DG TR 0 gk ) J3E 152 57 4 D DR DU B Oy 52 2
WEAT IS I E M 2E AR R URIA R 75 18, A 52 5 [ P S m VR AT CREVRSC 23 1 BE ) R Y25 2581 . A
FEE R BER , RS ARIU S M BEAS By Fnh 52 e A [ S SE 80 DR IR 3 A B2 8 A5 0 =, 0 — R A
oK, BT AVRE AR (19 B 158 BE B S A, IXAE 5 WL 40 VF 25 D LR B 5 55 N 57 s A R vy IR
P, —SAE G FRIR I OR B TR R, A5 SEBR Y N 0 S ANE 7 A v 58 o (ENIE T DL, TR &R 4
AR BT A BR 22 AN S 55 TARF RIS . B 4F BT RE e 1 AR B B T — &)k
B TV RO BRI S PRI i J0 A% , R 2 S e 1 — ol 9 w3 S 3 SO S . i BR G AL 4
“NHIE 7 FEMALIE IR 1 AL A WA A S B2 B T Bk

(29) D. Dechenaud, % Les voies alternatives B, in V. Malabat, B. de Lamy et M. Giacopelli, Droit pénal le temps des réformes, actes du
colloque des 7 =9 oct 2009, Bordeaux 1V, Litec 2011, coll. Colloques et débats, p. 218.

(30) J. Buisson et S. Guinchard, Procédure pénale, Litec , 8e éd. , n° 13330.

(31) M. - C. Desdevises, &L’ option entre prévention et répression; les alternatives aux poursuites: un nouveau droit pénal des majeurs B, in
Mélanges en I’ Honneur du Pr. Ottenhof, D. 2006. 167.

(32) C. Ambroise — Castérot et Ph. Bonfils, Procédure pénale, Thémis droit, PUF, 1re éd. n° 129 & 136.

(33) Ph. Conte, La nature juridique des procédures :  alternatives aux poursuites de 1’ action publique & 1’ action & fin publique ®, in
Meélanges offerts @ Raymond Gassin, p. 190, spéc. n° 12, PUAM, 2007.

(34) Muriel Giacopelli, op. cit. , p. 505 et s.
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F= AURBARE P SR R At PR A AR e R R L, Sk BR, AR S5
il —SE PR Y AE3E FIVE AP RS S R, DRI, e Pl % ol ke e Ll LA s B e HE B A 7 4%
R BRI SR 55 BT I ) — RMERR 38 TTE , S8 55 R 1T AR = RN B SR ki I
W LA BUE R, HGEAERLUE R AL H i, JRI 2 A 5114 By AR A R A AR )Y (la justice
négociée ) + 5 F 45 LU IEA TR L AR W5 AN IATR , MR AR X o€ B K 5 1wk i, gl NEE =
AR B A DR H 5 (opposition) o BUFE B AR SR b, oty ARIAARIY, 7] 25 80 F RIS AL 1114
PP, MR N AAR W R] 25 8 A VR AR 7 B AT IR A AR e o HLUCRAEBE I o A B M
SE I, PR DT (R PRGE AL B 3 BN AE RlRE SE B R, Bt AR IR IO S SR A, 8 i) T
MAVREAREY , AR AT TR S AR , RO R ORI AEEE . focJm D4R S0 . —LERFRR Y
SEE LIS R I AR AR Y o A0 B 58 2 (e ol 3 3 00 3 PR S AR AR ) . B JOARE
SEMFAIO A 2 AR R S 1 3 O FE RDAARZS AR o 29K, Rl T U HOR ML SRR 19 1
FALE A E A BORIEERAL . L, Dy SE BRI MG — Ak, 253005 R SO EE R AR TE 00 i
05 I COCHGREE) IRl TE A B R SO, LAk RE o] P28 R 58 P PV — B B S AR P
X LGk — N HG, B 7 PERL A4 B84 T AT RE 3 Bk ALE HIA — , ZE T 58 SR S A0 ST P25 1. 12
] 98 ¥ 22 DR 2 0 AR A A BE R, O 22 U7 i S8 o A A R ke P E E T3k [ B RA A SO (bloe de la
constitutionnalité ) FTSR 7R A3 22 1E 4P 550 ik, 326 R S5 2 105 ReiUR — B2 U DG TE 45 A ¢
PLRAEE A VRE AR Y B RS0 B ] BETE L B 22 o (MG IR R AL BREE SR 51 R4
KA S FR AR B

H= A SR Rl AR R, X — TR A . TR 1995 45, % [ 57 1k 35 15 0 Al 7 ) 3 54
il &H2 7 (17 injonction pénale, 1995 4£2 J 8 H#5 95 — 125 SikHE) 30V AL TR L 10 H 2L 28 i
AEIESE AR O TR BOE ST G P B £ 57 S A2 TR o (EI5 [ 98 12 2 O3 2 bl Yo 5 i3 28 o 4 4
B TR L, DO A URHLICAE I S i ] ARy Th R TR B RS AL, id S T A RS AL
BRI TEERE . RS SLIEE AR Sep R P it Rl S 1 ANREEIE , RIS A T35 B 1Y Rk A L
i (X T ASRE IS BR IS B8 5 55 S K 8 B 52 ME RIEE AL (pouvoirs quasi juridictionnel )37 ) 5
3 SE , DR ik TR R A R o 4 T AR DA AN RE G0 R e B L TE 1 D 3 R ke, LA R S R
TR E A TE A Z B, LT AR A TR 1 201 (B0, 2002 47 R 55 R AR A Be 1) A% s R
N 98% ) — 7 THI , JHE VR B N M 1 B e AN JE B IR AN 5k B 24 16 TR 8 i 185 3 — D T
A MRS AE 1T A SR R 7 (9 S AR BOR AT SR 0RE A L, DL, 3R B R 58 UG
ICERAEA M F PR R P AR AT L E IR — B RS . X T —BG Ak A H PPl (A

(35] Décision n° 95 =360 DC, 2 févr. 1995, JORF 7 févr. 1995, p. 2097 et 2098. B. Bourdeau, L’ injonction pénale avortée: scolies sur
une question de confiance B, ALD 1995, comm. p. 45 et s. ; J. Pradel, & D’ une loi avortée & un projet nouveau sur 1’ injonction pénale B,
Recueil Dalloz 1995, chron. p. 172 et 173 J. Volff, & Un coup pour rien | L’ injonction pénale et le Conseil constitutionnel B, Recueil
Dalloz 1995, chron. p. 203.

(36) B. Bourdeau, op. cit. , p. 45.

(37) Perrocheau, @ La composition pénale et la comparution sur reconnaissance préalable de culpabilité; quelles limites & 1’ omnipotence du
parquet? B, Droit et Société 2010, n°® 44, p. 55; C. Saas. , & De la composition pénale au plaider — coupable: le pouvoir de sanction du

procureur B, Droit et Société, 2004, p. 827.
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A% A SR TR S e it il B2 5 S ROARAS T2, 44 BB S 76 2 LA 2k 1) =0 A 2K "8 il L, K 8
AL PP A o A5 TR S Ak 53 1) ) AU AE AR 2 B P T . RS I A ik e KR Y - B BL (Paul
Ricoeur) T &, “ RIENLIEZ 0RO EFIR A5 TR SR 22 [ ) v 5 265 3= i A i (ELER 456 ) AL
T KRRV TR ZTE B, AN A] S5 PR o 3okt 2 Dy A ik [ B J 0 4% ol DR g e i 28 4R A 24
SRS, B AR BR AT ] , SO i 22 WA B B o

U, wlk S A SURAAR” IR E 50 BUGE . TER B A UREAURE e A, 4 K 1
1T I 58 e 3 i) TR —LE TR SR AR AN IR 400 LR A SRR AR A ORI g A0 R
17 R S AR AN B 5 D TR A S S AR, HL™ i SRR SR A2 A AR A
LR AR (PIBE B ) X3 w8 A AN VR A TC N BURR, O X2 AIE UYL T B R DE4 &, A T4
SRRFRILED . AUREIERP I G, FREIE T3 I 7, SR AR B X HZ AL A OB 5 H R
B S R — AT E R R, R SRR LR o KL B A B AR AR A AR
FAHIR o BOERIIE SR JORE R 28 0 i) BEIE P A VR P 19 S 0 LT 2 A PR 5 45 il &
WL IR 130 IS 223 R T Rl A IR R 2B St o A PR S ke, ) R A 3l A TR 4 B
Bl sl AR X AEAR R BE b ek 1l PR 3 40 B R SR AK MRS BRI S0 2% D1 227 2010 4R 7
30 H B — BLG AT 17" Dy it R EH T A BT (la libre volonté) fy 3 A< B
A R EAE R ERLEC , AUREET LAAAR” ik T4, H IR AR — i3S TR, 1 A
TR B BT YSCER ) SE D UESE T LUAR o, A 75 b 8 B e ) 25 , I 2 ] 6™ B TR B ik [
JIUE SEIRFAU R BLE SRy

NI Sl Y EEE DN & L7 A I ool /N TS X AW YA R S T P M BB B N (B B S
WA o WORARHE N AL H32 ORI K58 B i i 4 1) TR 0T ] 3SR ARAS A 0l o 5 By, (HX A 2
— SR o FERTE S RE B AL ARIRSE AT A SIS AR A R, AU AR e A
HRAS TG RE S AU R 8 R 8 A QAR Bt s AR el DU 75 4 B (R 55 R RO B X [R) R 3 1 vy 451
AT HCER) , WICREST T B B T = A URIA RO o 0— 23k [ UG S DT R0RE RN AR B AR )
BT RIS 2 5P ) (HAT S SRR, LI A VR AR e R, T A R
IR 5 R R A" BB ARAEE . FTaEiY R R X — P JE I AREL, X 2R N AR

(38) Aurore Bureau, & Etat des lieux d” un dispositif procédural atypique: la composition pénale ™, in Archives de Politiques Criminelles , 2005 ,
n® 27, p. 139.

(39) P. Ricoeur, Le juste, Paris, Esprit, 2000.

(40) F. Desportes et L. Lazerges — Cousquer, Traité de procédure pénale, Economica, lre éd. 2009, n° 1152 s.
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The Realistic Difficulties and System Reconstruction of
Unconscionability and Position of Vulnerability
Ran Keping

Abstract: To tackle the situation that one party significantly imbalance payment by taking its ad-
vantages, comprehensive evaluation of subjective and objective elements that bolstered by the profitee-
ring of German law and the unconscionability rule of American law represents a dominant viewpoint in
the development of the Comparative Law. Though the Civil Law has acted as a starter to part unconscio-
nability with position of vulnerability, their application scope remains unclear with some contents repeat-
ed and fails to reach the expectation. Position of vulnerability is unable to become an individual part of
insufficiency of will and its normalization function has been covered by unconscionability and coercion.
The coming general civil code of China should erase position of vulnerability and establish the system of
unconscionability to further principle of autonomy and equivalent payment security.

Keywords: the unconscionability rule; position of vulnerability ; profiteering; insufficiency of will ;

equivalent payment security; principle of autonomy
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The Distinct Protection of Different Legal Interests in Tort Law
Thought and Technique
Zhu Hu

Abstract: The distinct protection of different legal interests in the tort law has two aspects, which
are thought and technique, respectively corresponding to two different issues, i. e. , whether to distin-
guish and how to distinguish. As to the first issue, this thought is a kind of institutional consensus, and
is worthy of approval because it has the rationality of system and value. As to the second issue, the
normative technique adopted by German law, which is based on the legal positivism, causes some disad-
vantages including insufficient protection. The Chinese tort law adopts a different technique, so the more
appropriate interpretation scheme should base on the method of dynamic system, and take the concept of
“legally relevant damage” as the premise of interpretation. In this scheme, the Chinese normative sys-
tem implies that the legal criteria of distinguishing the legal interests are the value and social typical Ob-
viousness, and contains multiple considerations. This scheme also recognizes two substantial rules in ar-
gument, and authorizes judges to undertake a more dynamic and flexible integrated balance.

Keywords: tort; object of protection; distinct protection of different legal interests
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ARG AU DU AR i P P i-E U, B AR Bl A A R BH k22 A AR AR,
AR B ) i R A 2 PR Ay e BT R Ry i b i A I A o SR S A B 8 SR b A S
BN AR B EHR A48 T (BRI AP AN S 2 2 DA SRR 19 #4255 . TP TR I O T
AboHs (A LY ) VR E T B[z 2 EhH 3 DK B

BRI B2 M S5 P 8 e b g RO i 2 249 s ) BT PSS s U o 58 A5 5
3% A HEBH A Z A ) i BOR B A4 (RO B M A B A2 LA x4 B 58 2R 55
VD RISCRG SN TR A s 1 T TR B A 1 R AT & 258 MR AR IR AR R A IE, B4
WBATAEPAFAGTAE AT LATE B L) BB DL IR R . IZRAEPTRL L B E 5 T i Rin R T,
P =, (AL 5. (AR AR, TR e PR R A bR T EF—R e
e — MR AR |

W ek e Ao, Bl B2 S5 N BHFiss ik SR TR IE S5 1 R ANER 14 R0 B AR RUHAT , ANE
FEIT RN AL PEBUR 518 B AR, DRI e 28 A S8 12 1) 1 B B S8 HEBS R ARG B, e 2P T 3
AR ESSE N (actual malice rule) ——" 5 NIA N JE1% A PR B BEORAT— NI, 55 1123 55 BUA
RAFAT A ARG A SRR TR IR, BRARUEWT IR IR 2 LA HSGE 2Z, BI A
BRIt A A B A A BUHR A L (20 S IS f o VR 5 A A By — 5 ) A A o U 1 M e
FIEBE AR, A Bl FE A

BB AR, (AR 587 PN T b — R, B RS 32 BE n A00] H 21 2 34 (R AL A T
AZAMHITHE , WA 1 REG A RO HA PPEUR AT R AT B 3 A, A 255 I8 — gk L4k
JE, PROR B 5 R ECSETREEAS E LLSE L FIREOR 122 ISR S R e 1w i b
AR AT R J— I SfE I i IG5 UE I 8 A o %, A JC 75 TR A8 75 Ak AL 2 R AL, (ELR BRAE A
RGEBR T B ASIEH SR SR SH, O T BT PRI R T HL S o R S 23R PHIE B B © A
FBTED W TTE, X — 22 UG R , LT (o8 5 [ 45 MR 0k mp X SRAT 2 55 TR S A9 5 B3 10 £
POHELLIRET” £230 AT, A 22 P — R A2 S AT R ) by i O A1 24

(20) RTZEWMHEDNA, S EIZRIE - XN GHT: CREPFE R REE . <A 200 > IFE SRR IPRISCERDY MR, JUat K% ik
2011 4ERR. (EAF—ERAR  IZAHIVEE X 2 i R CAL 20 L AT R T (A B el i, 24205, X5 1
BHZB IR 2 T 307 ANTRERS 205 (i 1 X 738 A VR MR JE 2Bk M R TG B 2 R AR 2R

(21)  See New York Times Co. v. Sullivan, 376 U.S. 254, 280 (1964). TEMANEHL S T FHEHRAEH ML) — B eHZ B30 ny
B FRILEGHT S LR OGRS R kL 2013 AR, 57 322 T,

[22) See Henderson, Pearson & Siliciano, supra note 16, at 720 —721.

(23] AEAOR: B H i 5 A AT, 2R U2 41 ) 2004 4257 3 41,565 25 T,

(24) Lyrissa Barnett Lidsky & R. George Wright, Freedom of the Press 68 ( Greenwood Publishing Group 2004 ).
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(Z) EZZEMM 5K

LW AN A A 02 BR A 2 55 DL RIEA A0 28 5547 0 T VR AN 52 R R S S 1R % 2 (H 2 7E
“CALIBHRY 27 HIPAE BAUY =4 2Z )5 , 7E Curtis Publishing Co. v. Butts il Associated Press v. Walker
S, X — ML A 3 AT B A public official 7 (28 55 51) 75K #| T “ public figure” (23 A A
Yy) 3 FEX A ZE T, Butts 2 — R R IIAE £8 , Walker J&— Z BB AR 4, Z NEBBHAA
SERARE TR, BT A IFE R AT BUR 2 55 189 28 55 52 T 2 BTl AL 2 S AR, IR 2 i) 45 %) —
A LS WG 7 5 7 5 [ HR fe i vk Be N DI T 4+

VLB G 22 (Harlan ) SO ECSE B RGE FE T2 A AW, A SO A7 5628 A NP Y HESS 12 AX
B — B SRR AR HERE AR B S AR 2 7™ 4%, [ B i 3538 32 b e 2isk . (|
S R (Warren ) K E AN, RIS AR, A o) i F (Al 2 ) 227 v 7 1) B0 5000
RARAE , RN B AL S FASUSAU ) AW P2 AR A F R ARANIUREBA TIFZEEL
AR Tk, slCE LA SR AR 2 K AR B E o a2 i 45 Fh e 55 (20 B 28 IRAB 1 2 L 3R
13 1 HAB ZBORE B 1 S o

MR 2 AL g @ FA N (private ) B HEES 2208, J2 15 A7 FL 308 B AU A9 35 P W7 X itk , 56 =
WIS e 2 i BEAE Gertz v. Robert Welch, Inc. —ZHEH TN, fEIZZE T, 45 Gertz & — P HRI44 1
Uil fE— B AR R T HAZ W HE ANF R R AT RN, Bl & — R, &8 A — Ak
5,18 Gertz ZZATHARMILNIG I ZE I T — 6 SCEFEFR Gertz B N AL L™ 50 HE, G RZHY
UL S . Gertz LIZARIE N 2™ B AN B XA B T HEBS Z %, 4 AT iR GE A A
AN H. Gertz RN N 4R BTAE , A A SN0 (L2 287 i s i) LS8 AR

5 Gertz Z2 1, 6 fo e 1k B B S % A DG A SR AR Il R HEA T 1 R 1], #E I DX 43 T P 2EAS [ 1Y
ANRNY: — AL A G G G 188 14 s80E A N, —22 B A B4 ASiga & it —
THURE RE 1 8 26508, INITTAE— A BR TS N B — 2 AR 55— R AR NIIH L, 5 2K
RN I o ARG EBEIA N, A T A5 0 BR T4k 2 A2 Ml 0TI, 8 22 3t 17 1 TR AL AS) AN
BREA AT, WA R T2 EEMIR S H R EHIF R R PO S EZ A,
AN BEIA A H R — 24 2 A Wy i %o Ho L S s ) 27

Gertz Z8 I — B E AET, HoAe 8 i B A HESS KL A8 3 55 0 S A AR AN LS 0
RN Z A0 A8 T A8 LA ZE I A A AR R U], B S R 355 R va 1 e 35 AL N, HLAE G BRI K&
AT I, AR 56 IR S8 A 28 — B IR R n 20K, A TR e s =00 EAFTEd 2%, Hoig
IR B C RS ARSI S 1R T S R BT OL T, A BEAR TS A n s, N4t TE
FANJA B 58 E R JAm 280 A X FA N i R AR % PR AR 3R TE DG 2, MG B 7 A 366 P 387l 7 |
R[5 WIS

() ¥4

LSRRI A T 1960 AEAXSE E 1 RAGZ 30 H 435 ik Z B, PRI 2 6 B ) A QRS & Fn A0 (B

(25) See Arthur Best & David W. Bames, Basic Tort Law 803 (2d ed., Aspen Publishers 2007 ).

[26) See Curtis Publishing Co. v. Buits, 388 U.S. 130 (1967) ; Associated Press v. Walker, 389 U.S. 28 (1967).

[27)  See Gertz v. Robert Welch, 418 U.S. 323 (1974).

(28] Lidsky & Wright, supra note 24, at 72; Steven L. Emanuel, Constitutional Law 126 (7th ed. , Aspen Publishers 2008).
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T 200 TR 2 B AN ST BRI BB B, A BT AT AR 2 4 e AR 78 03 R BB 4 50 g %) — s
FES BB HAT T OB T8 &R , 30T ek AATTHY RN, TE Bk 2 il I o5 20 52 BRI - 4 F AL
AR B T R OCEEMEM o S TR TR M2 5 A A TR 55 A e , 7R I G Y 3
] S S A A — SR 22, AN SR AR i 2 b A HEE AL, SR AR Bl A5 0 250E B T i 1Y
WA LB E I, JoBe o He il 1A B by 4 18 F st LA A A7 1) W 25 8] (breathing space) , & B FE M2
1" ( chilling effect) [(30)

AT, 56 EIH R m i B D AR R 2 BTSSR Z 81, DL JE AR , ) R AR, LARA O)
NREAX T AN FTHT N MR R IR S8 A H, WTTE (LB i) 27— 25 4]
VT 2 P 4 1 B S R 31 R A % PP T8 - T o S [T PR ML AR DR A R o i A sk
A L S AT A1 [ SR b DX P B LA R ST S 98 55 1 A 1 052D ke, IR A e 1 Bt
SRR — KL ST AR S T 2 A A4 HESS Vv B TIE I S SROMBR e o AR T8 3 ik
ARSI 2T B 48 B R, LS R A I B 22 b i ) TR S8 B AR A
B33 SRR ST 2 5, SR S R N SO R T 5 3 B R, 6 S Pt AR
TEZIEE, 518 T AT SIS

=B AR EIS S HIDEE N Z AR

YR FTIE , AR AW A 22 IR BRI 2 AR A BIE (5 A LSS AN, PLRRA 22 A
PIRI A ERGRAP E R A o XML R IR AT [ By R S i, 0 2 R AR A T
AV, O B 88 B S T 0 A iS e TR o B4, A AR A 5 LS A2 15 5
SR I A S ERR Z PRI RS2 We? e 81 250X A U R, FAl T i i e
HEFDEHAESE B R E B AR B AN 2 AT AR S 3k — B AU i

(=) AN IR L H g BY 15 =&

AR DRI FIR AR 2 0] 56 72 (9 2 B0 R AR 25 R AR 25 T S AR A B B 704 38 44 B Ao
AR, AANAE AR A B ERBG RO RIS T o AR, 4 5 R AT & 52 i sh
TN TR 5 E B NS RZEG PR . PG, 2475 AL 2 e bRt sh i =8, IR 51X

[29) See Otis H. Stephens, Jr. & John M. Scheb, American Constitutional Law, Volume II; Civil Rights and Liberties 140 (4th ed. , Thomson
Wadsworth 2008) .

(30) " PPMges i) | FEWALN 7 AR T B A A8 R ( Brennan ) R E FEEMY (AL ) VR UD R SCR” FIde A3 b i A IRRC . BEH %
VR, B R T A U R 2 SRR A T 9 28 R

(31) ST ) BEAAR A3 2 7E 5 R RS G 3 0 25— 2 (EUR U SR A 55 [ IR o o e B P DRI B VDA 5 J P R S 4, e 4 45
RAELIARG . (AR FERICE X 5 3 B 3 i CHEPE B L RUBE) — Fo o, i BE AR 1 IR dme v v e RV B AT T 1 L A 5T
ik “AES  CALLITHO) URTPRI SR MR — RIVE AR p RIE BT w9 1& A4 14 H 36 AL 22 i 2 Fh AR L a8 A 58 2 Bt
PIEAFERTEI S MRS Rk eh o AT BT IR A XA S A PRS2 . M AR A2 L5 TR, T 2 H A =i scie s
I AT R T 7 2 LR 20 515,55 244 BT,

(32) [EIDNHE - R4 el YR X 36 [ BTk B A 52 ) , XM 38, B9 LB s ekt 2013 4RI, 565 214 1T,

(33)  ESCERNAAL R S E R B i s gt M AR BHAR 35 6, S W Garrison v, Louisiana, 379 U.S. 64(1964)
IR, BV S 3 T L S B 4 M — VI R AE T R SR VA 1Y S5 1 B 2 5 A A 55 LUl A R A o

(34)  [FH]TRML - 8 - HERLfE : CHOR R T AARA PR , B[ W T BRRABHS - B RIR IR - FUFF3E e 24 - (B AR
ARIEAR AR T NARAL B LR - 25 ikl BE 5 2B , T S0 AR M S5 038 , vl IV o o i 2012 41 fie, 565 552 T
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AN NHHIE T 2 (R B 5 A AH DG (350 24 285 1 A R AR AN AR DL, T A8 L SR E AT A O A R A
Bz AR B0 S T A B G EILRIX (Fie A W) ZREA KR REN, GRS T
ZHRZIARAE PR LR . BT RICATZ T A RAY), W T X M 5 & A 1 AT REE , f
HEAHL OB I R ARG A

AHENN, AR WO AR AR A 248 BRSPS 255 b ab B, HBOR 1%
RO AR B R BT DL IR AR 2 BT S5 |, A AR A B R e PSR A
PRI A A B L ——4— I AR NS H B, 5t B0 23 55 51 3020 AR NP FH 3 58 2 90 U LA RR
Tl A B Z ik, B 1S AN LR PR HE 2 2V (BB RAZYR) o LB T RS0 RN i
L, AR EE BN T TR Z K AR ZAR . A, S MER A e AR A, U R S
FANAE 2 S Xy, R A e — A

2 RIS S 2 1 BE 2 BT LUK 22 AR AN 528 55 DORRAR T8, i o il A L Sl s R, S A Oy 2
TMLRIA A N FEH T AR (role models) , If-AE XS AH G B A i 7E St 25 55 O Ak 31T LAA
KIS, BRI R A HAT Wi G AP A A A 25 . FERZECEILT , AR AW 2 B R
HO B THZARSEVIE RS Z T mH, 550 r 3R AL, 25 AR NP 525 5) 42 fil KAk
PR, IFRERE LI SO BRAH DG I HERS M 510X B O Tt iy B8 5 TR Z TR AR AY)
AL, 30 AR T 25 # S2 HESPE 35 10 B 3, 38 o e 58 e 8 LR, 708 2 W E S v 5 1R I e
NS Gy T IR K 7R A, DR ke HURB AR RE I A 1 R4 300 BRI, — RS S5 LRI AR A B A T HE
BRI IS ATEORT 48 25 TR AP 2238 10 R 25 15 Ll s 20 i o) 1 5 5 A 22 R B A T HER &4
2y , W5 22 b ] (R AP 4 2 1400

AR AR5 8 AN T 7] — SRR RO —— & o e () AL (H R TE LS
R ST, ZE AR B AN R 22 5, HARTR A Z o WG, BRI S 55 E At AR
R T AN 3 26071« 584 H AL AR NP AA BRI 24 Ak A9 (general purpose public figures and
limited public figures ) ;041 [ J 5 5% f 47 502 sx A 5 4E B AL A A ) ( partial public figure and
involuntary public figure) [42) {FUZ | 06 43 A5 bk 7350 N RS 3 F5 )5 1 55 sa 20 9 40 BT AR, T JE A
T BRI Ly R AR R o BN, S SR IO B AR | B 72 1 TSR 14 S5 5 o
TCTEFE ALt — B A A B bR HE IRV EDIL I

HARTERIE b AT DAAR AT A 2 AR A 5 38 FA N X430, {H & — HLE A SR AR J2 1 g o8 4
AR A—= T i T MEfT— PR AT NS R R a] DL Xk 25 155 00 i 7s i e, JF:
H UG I 2 A AR R AEDCIR” S R, B N B B0 & AR B A A 2Lk BVER A W] RE BN A

(35) [f8]5ResR - Mt ECAT : (R0 , KR T AR 2006 4R, 265 216 T,

(36] See]. F. Clerk & W. H. B. Lindsell, The Law of Torts 549 (4th ed. , Sweet & Maxwell 1906).

(37)  [A)iE: 10 513¢, 55 94 UL,

(38) See Zelezny, supra note 15, at 147 —148.

(39) See Lidsky & Wright, supra note 24, at 71.

(40) Id.

(41) See Gertz v. Robert Welch, 418 U.S. 323 (1974); Gray v. St. Martin’s Press, 1999 WL 813909 (D.N.H. 1999).
[42) See Emanuel, supra note 28, at 126.

(43)  [A)1E 35 515,58 217 L,
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RN DR ARNE T B DT T AR HEDS 35 18 %) JE A 4 3 WL i A B, DA A
A RE M AR SRR A LR, T E AL A AR ME TR A (U A A SR H 8 815 T ) o
XAk JEE B BAR A 2 AR )5 5 FA N Z (A7 AE R 22 i AN S AT AE T GRS AR BT Z Rif
BRI AT E T ) o

b Tk WA AR, EARAR G A o ST T e ) XL, A A E TR E ¢ 2
WE R — A AR 300 1 e e D i g DRI R g e 300 2 — 7 (400 — 4 MR ISk 7 — DU )
Pl ERIE R VEIE ,  ZEX A RN FE , FOMERE B TR K BEET7E S B ) A R
BEH A —E R AN E PEAUT OME , (R A A A R vT 3 H T i g 58, @ T At & 5 BOA Y
PB4 (EUR, A 2R A e T s AN B 5 TR TR R 2 TR Ay e = W4 A P TG 2K 25 10 A7
HIRLE I e o

IS AR SR A U A4 5 [ 0 ELAF AR A0t B R 4 B3, A SR 22003 [l AT B I Y A
Z, R A TIE BB 24, ALHRITZ Rt X, A2 ME Wk b, bk R e &
BB TSN RIEM SRR AERX AL T, VR 0 AN A &R A DX R 20 4y, 5B b —
fEIR 7 1400 T2 Z B LA SRR AR A BRI R 08 B A5 BE B 17 b S 7 [ 4 D S 9 SR R Sl 2 A S
AR FHICBIEHE LU TR SF I KA1, B SR B i 7E T4 A A AW RS 2 b 2 PO HH I A L
G RINA L IR R R %

(D)EXEBEEANZTE

Ui, B FALNJE 20 i 2 o 915G [ RASGE 3l #9771, 100Xk 5 3 k8 355 R0 Dl LAk
T TSR AT R DR, 58 [l RS e vk e ) DR 171 b st PR 8 V648 1 58 AR 5C 26 3R
JERRA B T SRR, BORAED 22 55 51 sl A 18 it A AR B B X T LT R 1 k%
PEEIRHA " BIOBRT I, A BERAG A A O, NI obile 1 38 3 HE L — G0 0 T i SRy i, o 56 ) i
ZSBUFT A B AABCFREL T TIF ST o (R, A5 0 R0 B S SR A 7 ), L9 R M A 4 1
HE FH AR 2 A

5, BSSE R A I A B . 7R B BT (malice) & HUBUE (intention ) By ™
AR 2 T A — UL BRI R R X A LR AT 25 TR 2 At N i B Ao
MEE R R SRR ATEST T, Fril g B AUa g WIHRIR A S sl A< A
JBUHR A ELSE™ AR TR (™) A R Ak (R AP, 3 HL A 1) W0 I A
SRR [0 JEU T B0 RIAR AR B 100 M 58 il S T — e X BB

AreB R, AR E R malice” AU SORAT A, ARE RSB AR EE AR
ABVCOPURT L HER R K BRIl A BOE AR, malice” XA LR AEHES I Bl

(44)  ATARRRIEE WS AE— W I h a0 46 0, i TR ABE— 2 B B2 533055, I n] DL g — A AEB 2 — Ak
N, EE5TMEZ 8 SR E4E" o See Time v. Hill, 385 U.S. 374(1967).

(45)  fan, Afrexial: Fpf]— R R 2 IR R 38 0T LI @ A AR, T — R fedt 25 b HA — & 1 504 BE ELAE Tl U 67 F B 4%
1 AN E AN

(46) Michael J. Gunnison, General Public Figures Since Gertz v. Robert Welch, 58 St. John’s Law Review 355, 378 (1984).

(47)  See Rosanova v. Playboy Enters, 411 F. Supp. 440, 443 (S.D. Ga. 1976).

(48) ZUL[FEMAR - BEL  QEBE), TR SOB0F A RRAL 2013 4R R, 56 85 Tt

(49)  FEHHDL . RIS BTN A8 A AR B R 2422011 4555 6 17, 575 40 TL,

(50) See Henderson, Pearson & Siliciano, supra note 16, at 721.
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76 AR E MR, (FRLTE 1964 AEBEFS LR A BE I 1 CALZ0MEAR) VRO RISCE th,— A5 1
B XS ARG malice” BB T . UHEMIRIHE , R — IR PE 2% * malice” —ilfg i
fiprh (50

U, 1 SRHRAE P, FLIC R MU R T S R A0 4625 , LR R R M5 D
HRLAR 5 — MU, J5 57 A O , M U E 5 7 1 20595 6 8, FLAD T4 £ W18 ELAT VAR )
SEABE W0 25 1 A0 ORI A5 52 8 LR 0 25 M AT TR KRR L) sl K M T T 5%
BRI 1, B 5 B S A o LI o o P, 00 545 2
SRR HGEROAUR , i HU I 5 A T SR MM 25900, B4 I B 5 44 5
B IR BBE , AUV RS X AR e A AT I IS, LB 20t AR R 53

SCRE ke, T BT L 552 VRO 0, LI 0 A M 57 e R 1
B LT IS S I 25 B GARR 72 7 (ELJ 5 ORISR — BBl 0 A b
b R RS B E R e LI S T B 2 T B
1L 36 ) T A DR, 7 5 ), AR A e A0 22 T 2 28 0 10 S O M 25 10 T
AT SO 0 26— S0 B e s, WA B R 0 T R PR S R 059 11 T 0, 052 B
s A PP 1™ S

B, LSRR 2506 ol 3o FE T B 2 AL SRR 5 T LA B8 A 2
RS LT 9 A8 ELREINT 917, — A0 J50 45 M L RS2, A8 0 38 (kSR L 35 B 1 ) FE W
RO R, ol T4 KB S, A 0 2 0 T — 5 R b0 3 — B AN P
PEB AR SR AR, TR 2 A SRR AR 1 A 3 2 75 25 0, 7 T A W 0 S5
SEAHERET T 3K H 35 825, — 7 T AT T DA 1 B RO 000 B, 55— 7 T SR S T M
FEA T T 0B, T 200 02 8 I 0 NS RN 398 1 PR R B e, 3 4 2 B W
(Epstein) — &+ T IS H , * —UEA JXHHCHERE SR LA (o i 7, e A F e 76
PR LI I R ——— 5 A2, F0 T 2 SEIRI 59 KBl ( Milo) 76 13 f oh ot L e oy, 6 5
ISR 21 1 1 7 T, SO R A T, W T (50

HIE AR B A AT 50 48, Y64 PRl F T2, (R, Fefl 17 B AL 31, i — MU
B e A A T S LT R 1 O U LA 20O 2536 1 1 RO 1 e B
AT R 5 H RS I O B, DR T2 T T 3 A R 0 353 1 th R ARS8 1 T
(87, SOWFRIE , R e R BT B A TR MR RTY Bt A T 35| A SCRE— BT
SRR AL PR SRR T BCSElE, 4 He Lh—3 k HR H

Ry, T R MRS 2B S 1 26 Sl MU B A8, B35 I R 025 A M R 56 T
B A R T RO 2 o SRS CRA N, A0 R f T e A AT A o 2

(51) See Mark Sableman, More Speech, Not Less 95 ( Southern Illinois University Press 1997).

(52) See Bose Corp. v. Consumers Union of U.S., 466 U.S. 485, 511 (1984).

(53) See Herbert v. Lando, 441 U.S. 153 (1979).

(54) See Russell L. Weaver & Geoffrey Bennett, Is The New York Times “Actual Malice” Standard Really Necessary? 53 Louisiana Law Review
1153, 1189 - 1190 (1993).

(55) Richard A. Epstein, Was New York Times v. Sullivan Wrong? 53 University of Chicago Law Review 782, 799 (1986 ).

(56) Dario Milo, Defamation and Freedom of Speech 220 ( Oxford University Press 2008 ).
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AORIEFESF B, I8 2, A8 J7 sBA K A2, TR R AN T RERY 707 L ik 2
WA, EAE A SRR BUE S, WER A G MR LA A, B A ol RS 5) I —Fh S Ak
PR RN 55— TSl 280 AR HR IS S B A LA R 1 SCAR S S A B8 4, O 1 2
L [ B RS, SefE = M8

PO A BRI A A F IR Bl Z AN B

SCREG A AN S AL IS8 SN A LS ST T, X T IR — & T H I8 B
ZARAP B (AR EAR R, DT AT LA — 55 K G0 i DR AE 24 B LS 518 Al AR P R 1356 e 47
Y EHN W AT VERE A TR XA ) R e 3 44 2 05 518 A Z 18] 8 B (82 By, PR A (i B 1)
WL B ME R e ELL S 22, b s 2 s b e A 5 D0 10 BT, H 2 3AT
AN RE R HATC A B (B 10 A E 2, HOR IS (R R S G i Rk A LAY B Bk A, T HL gk 2k -
T AR A P W BITE AT BERYYE FE N AT S0 UE A , S R BLE A — T UG A 5
XFRIRHFE BT S5 50

MBI B S M (BT 0 A, e — X AH DG 25 LA O 328 S b i ol A, T s A 0 2 4
FHZ— BRI R SR FIRR R B v 9 0 R 25 , TCi 2 A BRI a6 8 SRt S i Rl 257 L0 6T 44 B AL
H5EI®H B Z BN EARY, b AR PR AN [ 4 B B A2 UL, BIAE S 598 A B ARXS
FEr AL L A 5K SE T 4 T SO E AL B L 01 TR SO A3 R X
PP AL

(—)“BTHEANNNELHI”

“w N BB B EALL SRR PR A (A 55 BV AR I B RS 518 A AP
Y, B H B TAEPEN 2 BEHR et . XU FMEOE WA T 26 [, o <7 i A s
B2 o 2 R IR e e VA B T VE 1) CAL 20 i) 287 S 5 HAR OGN — R e, BEIR AR, “ ML T
AR ERERZ b, SEEE— S FEE A b ik R & T 2= &0 A E 5K, Mk
AR T 1964 42X CAL 20 I 4e) Uk b ) 30— 52 Y 0 ) e J) R S — 26 vk AR P AL A A oo 3
437 [62)

AR E v b RS ML 0 TS R 48 EACZ AR, T (AL 2 IR ) 287 W BT BR IR 3
i OB IS B MNP R R DR P A S S AN R 1) 08 A (EUR K — e ) A L R
TSR 55 AN R N6 RS AR AR E AL HRSS 02 75 55 5620 45 1M 43 5 A 58
5 EA R RARECRANAEET) Rl L E A HEE RN (R AR BE L) FE IR P AMETE , 5

(57) SR (SrakFH LI AT - 305 - BTE =55 2007 4R, 56 4 T,

(58) [ 36 IARAR e Bt (LU BIR AR 0 ) K8 BT T ooy 24932, v I B0V R 2t Wk 1993 4R M, 565 6 -7 T,

(59) [AliF 48 5145, 57 132 i,

(60) [Z]E - PR (RERA— A A k) AR IE K3, I Bk R 2 th ilAt: 1999 4ERR, 26 398 BT,

(61) HIE,RTAENTE I A HZ BB EALY R 22 AR S T BEA I URHEE 2L (H R VRS R T LA g A B 15
AN E AL A A U E LSBT IR 2 F o [RIBTIET 4 A2, ZE 283 IR, R R BUA 238 F2 5k
BEREA LS T 510 B Z AL AR, BV ARSI Ao BRI, A SO BP R ™ i R A I AN (B AL, i
T RE AN A BB T A R &7 WA

(62) [d)id: 32 5143, 55 197 11,

(63)  XJit, 36 EFE R H RV UA B BB B H T —ik“ 212 M” (a tangled web) , See Epstein, supra note 55, at 785.
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1 HHIHFALRILT 2B AR P, PSR ARERI = N A B EAZB L, HE— R
EXCER m AR VAT LI T Fr A ) SUsAR At o

FLSEE RO T HAGE SR TR 2 M i YL ((definitional balancing approach ) 2%
“WIB 73T (two — tier approach) , B SE iR I 1) B 3 78 38 R AN LA (28 55 B sl AR N0 ) 4l
RO NS, R PR i LSRR RSB R 538 A iy, B 38 A AL . S ROA TR 2
T S8 [ R i 12 e 22 2 8 A A s A X 2 i ———* 4 X 3 SCREC” (Cabsolutism ) 1 A~ S48 F A
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Review on the Theory of Public Figure and Actual Malice Rule
Zheng Xiaojian

Abstract: In recent years, the theory of public figure and actual malice rule which arise from A-
merica get the reputation in our country’ s legal theory and judicial practice, but we should rethink
whether such phenomenon reasonable or not. The applicable subjects of actual malice rule include pub-
lic official and public figure. Such rule was constructed on two reasons, for one thing, the traditional
defamation law cannot protect freedom of speech and freedom of the press effectively; for another, the
struggle for civil rights was carried out throughout the US. By token of this, the society was thirsty for a
new rule which can promote the equality of human rights by protecting freedom of speech in priority. But
the theory of public figure and actual malice rule are not perfect. On the one hand, the connotation and
criterion of theory of public figure is not clear, we are hard to discern public figure from private; On the
other hand, the words of actual malice rule is not accurate, and such rule can neither protect personal
reputation properly nor protect news media completely. Overprotection on freedom of speech may cause
damage to itself in practice. At present, there is no similar systematical background and historical back-
ground similar to America in our country, and there is no urgent need to promote the equality of human
rights by protecting freedom of speech in priority. The existing legal framework can resolve the conflict
between public figure’ s right of reputation and freedom of speech properly, so there is no need to intro-
duce the theory of public figure and actual malice rule in our country.

Keywords: public figure; actual malice rule; right of reputation; freedom of speech

(FEgE: T )

.75 -



DRI 125 HH 95 BRUDIASE « DAL DU i i ) g [ )

5L 7

W ERPLEFASEPHAZLSRERAGEARFRN 4220 #2270 FRA K, £ B kKT 4
Fr 2 AF A RBAR I A F) M58 35 0 89 5 ik, B B R AR AT RAR TS B 49 WA A AL, A A B AR SL
o X — A A RS 2 T Rk A RN I 5 AR A R S 1 R A9 LR AR ALI L X AP ROR BE R
R ANT AR, LA ETHRE T LR RKFR, B R MLRAT, 2% —F @, KA NLEY R
04 Joy M A R 1o T 3 ) Ay 04 5 AR B R AT R AR R b e 5 LA TR B A AN B R AR AR AL 6 e 254 3
Br— R e Fh R A E R M = )3, AL T IRANE T AT B RN 6 8]k FERA TS S 5HE
IR

KR :ASEHAF BANSE RAME EEAN EERN

TE—BREHR R, Bk A0 B AT o R T I g GRS R R R e . G TR
TR B ARMEROE 78 53R %8, (B2 A + JE4E (Robert E. Keeton) 1970 475 (5 fh 2
PRIE) bR R A CORBR 2 FP A7 AE 19 -5 PRI A o S AR ) — SCHR 4 9, 2224 1 A AR B 5 2
WS A sk AN — M oh . IZSCRRIGHIA T T HZ R, X R ARE S B 5 RRA S 55 R TR
IS o A HA 35 3 0 [ 5 g1 p ol R UG ESE L1) S Aok R E e E 2 A kT A —
HIE L 20 SR 2 A S 3 rp O D S Bt FRATT A B T B ™ S S 08 2R 5
AR IR, 15 FEIE PRSI S B . XA REAS & N B BE R . IX — 1 B EL A 3 [ A 2
T E SRR I 1 ORI~ A & SR 7 Tyt 7 RIVEE A SR ANkt , & RERE A T [ DR A TL A M AR g 2

it A AR, 2507 X REAE S 1 T AL DR IS A LI 5 AR TR AN — 28, AR Z D B sl
#fE(rule or test) " A FRZ Ny JE LB (doctrine or principle) ™, AN [RIFKIE 197 Jo AL & ARG
EPEAIFIDIRERE L. TR, T SCRRIBCE Dy Fp Pk ) B 1 B2 ™ — Il B AR 0 8. 13, %8
TORBSE 15 B o] 58 A JE TSR ], DR MAS SO LD S0 5 (28 8 ASE IR o R T

— o BRI R 2 Y D sl e

(—)ARESRH“SERAG"  Ni BRI BN %

w PHALBOE R BB, dr b ASCREE BRI E ZEG 5% A IR H “ ORI 5 [7) 5 45 A4 1178 31 5 4] B2 6 377
(13SFB3028) HBr Be iR
(1] See The (Ireland) Law Reform Commission, Insurance Contracts Consultation Paper 143 — 145 ( December 2011).
(2] ZULINEW PRI G TR e b 1 5 BRI IS PR, 3G 1 AR5 ) 2009 AR5 4 11, 55 23 T AR 22 S AR 1 ° 5 L)
TR PR, BB 2004 AR5 3 1,45 117 B0 28] IS4 : I 7ETREI RIS E Lot sr & 3R 507 B IR B 5)
2011 4E55 4 39,55 104 11,
.76 -



REF e AR AN ENGEET & 7

PRSI A [l — BB, A 405 BRI L3 DRI, 0 ™ il A WO B 5 B 5™ 1) 25 28 05
VAT HAE S TRE T 50T B 7 S o Airde , 75 U, IR FUR PR R, Tk i b ) RS Jot . =
P A BT R A FRE AARAS H A AR . X — i, TGI8 2 LA R 7 ( Samuel Williston )
ARER Ay S22 3 (B pRk I N3 30 i 2 AR 52 (Arthur Corbin ) Sy A2 R iy S 52 243 (BliAk
TEHEIIRE 3 SO #RIE T IATCRR I L) dhg o0 Al S ol e B, Sl S A AN 7 S H5 RE Al £ %
TS BROYIC & TRDRUE SEBURTIA HAR Y T B o A2 5 U R AR B T A Al G R R o IR 3
A B AT — Bl R I A2 AR (G K, e A Bl B i — R R R AU R
B A (7)1 BT AR T R D v L A 7 5, 4 S AR R . N, & TR 2B A 2 5 — T 5 4%
Ly E AT AT fe v, LA DT R HZ e v i S 2R AT A B . AR AR T REE P 2 v U5 1R
8 2 7 B JEAT AU , SRR LA D A5 SR IBR B S5 B R TR R ACR 19 5 BT A (A5 PR AP, R TG o) i85
DI T AR IERCE W L5 o SE IR RE 2, B TRIE SUVEST 207 SRIBOBO T AR W 4 58 2 AT R HL T
JOEA R A o 17 iy S 2A 9 5 oy S B 2 0 X A 5 B R 1) 22 S SUOUPR B, = R B 15 4
A JE A HEBR AR RUE F A 1M I o

52 22 AR (Langdell) RS2, iy S 52 2495 2 (i ) T RERA A 7 ik SR = A AR &, A W1 2
PP TR 45 ) AT AL A R R B0 14 2 R 2 8 2l ), ) ok e 0T oty e B 24 vk 1 % WA R
EfR A Loy SRR A ANIE [ W] (axiomatic) 15 22 38 2 ( deductive ) (7E 2 hi PR 07 ) INTESEHY
FIAG—SEANIE T A2 S U (05 PRIUI R ) R — 6 258 ol 35 236 4 P T 4 s D) o S 1 Of ) i A L
W ERA R 2 FH AR R R B o AR PR E I 38 2 T A R SR me Wi 4 AR AR B
SN BLSEHE, AT o AN RERS MBSO PR T DU R A . 28 7 BVER B A7 0 N B 28 B 12 B
LS T 5 o TEATFAEIVESE LU , 1B A 2 A RO LA R TR . ol LS5 B TP
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(3] See David S. Miller, Insurance as Contract: The Argument for Abandoning the Ambiguity Doctrine, 88 Colum. L. Rev. 1849, 1872
(1988) ; Nicholas Leigh — Jones, John Birds & David Owen, MacGillivray on Insurance Law 293 (11th ed. , Sweet & Maxwell 2008 ).

(4] See Robert H. Jerry, I, Insurance, Coniract, and the Docirine of Reasonable Expectation, 5 Conn. Ins. L.J. 21, 23 =24 55 -57
(1998).

[5) See Melvin A. Eisenberg, The Responsive Model of Contract Law, 36 Stan. L. Rev. 1107, 1108 (1984).

(6] See Melvin A. Eisenberg, Why There Is No Law of Relational Contracts, 94 Nw. U. L. Rev. 807, 816 (2000).

(7) ZW[EDERIC - ke - SRR CEmIE A BT | IRIEE A, et AL 2004 41T, 55 20 3T,

(8) ZULXRME : “ 13 Rk Ae ik =30l 7, B BIEFFE) 2010 4E55 1 11,56 25 1,

(9] See Peter Nash Swisher, A Realistic Consensus Approach to the Insurance Law Doctrine of Reasonable Expectations, 35 Tort & Ins. L. J.
729, 750 (2000).
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(10) S UL[ 2 JRANRR ER2ZETE  CRZE h it S ak 2 a0 ) [mI 7 B3 ), 5K AR 4R, v Il B0 K2 H iR 2004 SRR, 26 20 T,

(11)  See John E. Murray, Jr., Contract Theories and the Rise of Neoformalism, 71 Fordham. L. Rev. 869, 870 (2002).

(12) K24k (Cardozo) B 5 5 . “ FEHUE T B9 WLAR , A IAEFAAT I RIG LB R, S R T, R T 5K
MR E M. TR A BIXFERIETF Ioas I, TR BN 4 A FITH 3 . FRaaC 18] 203k Rt , ) 254 [ 58 HL E HLI) i) 19 5 1 il
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Nature of the Judicial Process 166( Yale University Press 1921).

(13) S 0LIKSCR 5 : GREL2:) B kL 1997 4RR, 55 61 - 64 .71 =74 1,

(14)  See Jay M. Feinman, Relational Coniract Theory in Context, 94 NW. U. L. Rev. 738, 740 (2000).

(15) 120 N.E. 86 (N.Y. 1918).

(16)  See Karl Llewellyn, The Effect of Legal Institutions upon Economics, 15 Am. Econ. Rev. 665, 670 (1925).

(17)  See Friedrich Kessler, Contracts of Adhesion — Some Thoughis about Freedom of Contract, 43 Colum. L. Rev. 629, 630 (1943).
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(19) Swisher, supra note 9, at 734.

(20) A VRSt A 2 5130, 55 104 5T,

(21 ZH[KIM. A sidiod: (REEA TR TSR AR, JEAUR AL 2002 4E, 55 355 BT,
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IR, X — A S R R N A RIS S A . A TIeR A SCHURE A X — 180

(23)  See Mark M. Bell, A Concurrent Mess and a Call for Clarity in First — Party Property Insurance Coverage Analysts, 18 Conn. Ins. L.]J.
73,91 (2011).

(24) See William Vance, The History of the Development of the Warranty in Insurance Law, 20 Yale. L.J. 523, 534 (1911).
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(25)  Youell v. Bland Welch & Co. Ltd. [1992] 2 Lloyd’s Rep. 127.

(26]) Kievit v. Loyal Protection Life Insurance Company, 170 A.2d 22 (N.].1961).

[27) See Robert E. Keeton, Insurance Law Rights at Variance with Policy Provisions ( Parts 1 and 11 ), 83 Harv. L. Rev. 961, 963, 967
(1970).

(28) Swisher, supra note 9, at 733.

(29) Jerry, supra note 4, at 56.

[30] See Mark C. Rahdert, Reasonable Expectations Revisited, 5 Conn. Ins. L.J. 107, 111 (1998).

(31] See Kenneth S. Abraham, Judge — Made Law and Judge — Made Insurance; Honoring the Reasonable Expectations of the Insured , 67 Va.
L. Rev. 1151, 1153 (1981).
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The Reasonable Expectation in Insurance Law: From Rules to Principles
Ma Ning

Abstract: Protecting the reasonable expectations of parties is the basic principle implied in the
contract law, but since the 1970s, the U. S. court began to take it as an interpretation method of widely
used in the insurance contract. On the basis of it, the courts can deny coverage provisions in the con-
tract and reconstruct the contract rights and obligations. In fact, it transfers abstract principle which can
play supplement role into specific legal rules of being prevailingly used. This kind of practice not only
fails to undercut existed unfair terms, but also goes against the technical characteristics of insurance bus-
iness, so it isn’t worth adopting. But on the other hand, insurance, as the attribute of quasi — public
goods, as well as inherent structural benefit imbalance of the insurance market shows that it is necessary
to realize the reasonable expectation, returning from specific rules to general abstract correction principle
such as payment balance of both parties. This can also fill the gap of fair judicial review based on pay-
ment balance of both parties principles other than acting on the core payment terms.

Keywords: reasonable expectation; explanation obligation; contra proferentem; legal rules;

legal principles
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(29) Vgl. Neumann (Fn. 5), Vor § 211 Rn. 123; Owto (Fn. 15), § 9 Rn. 5.

(30) Vgl. Gropp, Strafrecht Allgemeiner Teil, 3. Aufl. , 2005, § 11 Rn. 70.

(31) Vgl. LG Ravensburg NSiZ 1987, 229.

(32) Vgl. LG Kempten, Urteil vom 17.5.1995 —2 Ks 13 Js 13155/93 | in: Schell, Sterbebegleitung und Sterbehilfe, 3. Aufl. , 2002, S. 96
~103. IRFE—HHIRYE AL AE N B ARNRIE Bt N EVREIRIB e BBt 1994 48, I HS b g 125 B 4% — ) = )
FEFF %5 A B H HT (BGHSL 40, 275) 53 by 2 e o o S 1 kol

(33) Vgl. Diederichsen, in: Palandt Biirgerliches Gesetzbuch, 69. Aufl. , 2010, § 1901a Rn. 20 ff.

(34) S UL ESCHIPRIL 3 a) o S IUAR M. IR R e e 1 B A 1 5905 AL A3 AR DR AT B IR, B LI IFSE ) 2010 455 5 01,26
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(35) Vgl. BGHSt 42, 301 (305).
(36) Vgl. Schoch/Verrel (Fn. 15), S. 574.
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(37) Vgl. BGH, NStZ 2011, 274 ff.

(38) Vgl. Brunhiber, Sterbehilfe aus strafrechtlicher und rechtsphilosophischer Sicht, JuS 2011, S. 401 (406).

(39) Vgl. BGH NStZ 2011, 274 (276).

(40) Vgl. Rosenau, Die Neuausrichtung der passiven Sterbehilfe: Der Fall Putz im Urteil des BGH vom 25. 6. 2010 —2 StR 454/09, in:
Bernsmann/Fischer ( Hrsg. ), Festschrift fiir Ruth Rissing — van Saan zum 65. Geburtstag, 2011, S. 547 (558 f. ).

(41) Vgl. Eschelbach, in: von Heintschel — Heinegg ( Hrsg. ), Beck’ scher Online — Kommentar, Edition 23, Stand 22.7.2013, § 216 Rn.
4; Eidam, Wider die Bevormundung eines selbstbestimmten Sterbens, GA 2011, S. 233 (241).
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(42) Vgl. Gaede, Durchbruch ohne Dammbruch — Rechtssichere Neuvermessung der Grenzen strafloser Sterbehilfe, NJW 2010, S. 2925
(2927).

(43) Vgl. Walter, Sterbehilfe: Teleologische Reduktion des § 216 StGB statt Einwilligung! Oder: Vom Nutzen der Dogmatik, ZIS 2011, S.
76 (81f.).

(44) Vgl. Verrel, Anmerkung zu BGH, Beschluss vom 10.11.2010, NStZ 2011, S. 276 (277) ; Hirsch, Anmerkung zu BGH, Urteil von 25.
6.2010, JR 2011, S. 32 (38); Englinder (Fn. 8), S. 519.

(45) Vgl. Verrel, Ein Grundsatzurteil? - Jedenfalls bitter notig! Besprechung der Sterbehilfeentscheidung des BGH vom 25. 6. 2010 - BGH
25.06.2010 Aktenzeichen 2 StR 454/09 (Fall Fulda) , NStZ 2010, S. 671 (674).

(46) Vgl. Walter (Fn. 43), S. 79 f.
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(47) Vgl. Englinder (Fn. 8), S. 517 f.

(48) Vgl. BGHSt 11, 111 (114).

(49)  DRIMCHIAS 7 25 S TSCMAAD JC S 22 T g A (] A, B ] Ay R AR IV 7 AT S bl T R4 A SO SR S35 TS IS A A8, B
W IR Y7 AT 0 W R AN AE A WUA BT A ZOR R REAFT S MR B o Vel Englinder (Fn. 8), S. 518; Gaede (Fn.
42), S. 2927.

(50) Vgl. Dolling, Gerechtfertigter Behandlungsabbruch und Abgrenzung von Tun und Unterlassen: Zu BGH, Urt. v. 25.6.2010 -2 StR
454/09, ZIS 2011, S. 345 (346 1. ).

(51) Vgl. Schneider (Fn. 5), Vor §§ 211 ff. Rn. 173.

(52) Vgl. Walter (Fn. 43), S. 79.
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Euthanasia in German Criminal Law; A Research Based on the Judgment
of the Second Criminal Panel of the Federal Court of Justice on June 25, 2010
Wang Gang

Abstract ; Euthanasia is divided into active euthanasia, indirect euthanasia and passive euthanasia
in the traditional theory of German Criminal Law, among which indirect euthanasia and passive euthana-
sia do not constitute a criminal offence while active euthanasia should be punished in principle according
to the Article 216 of homicide on request or Article 212 of intentional homicide in German Criminal
Law. However, the Second Criminal Panel of the Federal Court of Justice had raised a challenge to the
traditional view in the legal judgment in 2010. The judgment advocated abandoning the differentiation of
active euthanasia and passive euthanasia in medical field and turned to admitting that euthanasia is not
against the law as long as it constitutes “treatment interruption. ” The standpoint shifting of the Second
Criminal Panel not only has its inherent reasons but relates to the special legislative background of Ger-
many in recent years as well. In spite of the positive significances, the shifting also presents us with
many unsolved problems and should be carefully evaluated when used for reference.

Keywords: euthanasia; treatment interruption; autonomy; homicide on request; omission
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Research on the Theory of Culpable Illegality
Wang Yanqiang

Abstract; In Japan, the theory of culpable illegality is used to exclude the slight behavior which
has not reached the degree of culpable illegality from the range of criminal law. This theory generally
formed two types: one kind considered that the culpable illegality eliminated illegitimacy, represented
by Dr. Chihiro SAEKI; the other kind is considered the culpable illegality eliminated the conformity of
constitutive requirements, represented by Dr. Hideo FUJIKI. This theory is mainly applied to absolutely
slight cases; relatively slight cases and the cases of illegal relativity. This theory embodies the criminal
quantitative requirement, which is similar to the quantitative provisions in Chinese criminal law. But in
our country, the significance drawing lessons from this theory is limited, because of the great differences
in legislative mode, criminal constitutive system, etc. Of course, we can get much enlightenment about
values and methodology from this theory.

Keywords: culpable illegality; eliminating illegitimacy; eliminating the conformity of constitutive

requirements ; scope of application; use for reference
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The Development of England’s “King Under Law” Idea
Chen Gang

Abstract: The modern constitutionalism originated from England. But how England could figure
out the secret of constitutionalism and find a brand — new way to manage the country? From the compara-
tive law perspective, we can find that during the Medieval Western Europe, the king was regarded as a
member of feudal nobles, and a feudal conception was widely spread that he must obey the feudal con-
vention. England was no exception from this tradition, which provided the traditional support for the
king to abide by the law. But it is different from other countries, the power between the king and the no-
bles kept balance for a long time in England during the middle ages, so that the king had to make a com-
promise with the nobles on the distribution of right and obligations which supplied the realistic and politi-
cal support for the king to comply with the law, and in order that he couldn’ t implement autocratic mon-
archy. At the same time, the “Pope revolution,” the “Two Swords theory” as well as the “dual unity of
opposites” of the kingship and the church offered a theological foundation. The concept about “king un-
der law” was developed gradually during the multi — polarization of political power situation, and be-
came the origination of constitutionalism of modern society eventually.

Keywords: king under law; feudal convention; kingship; noble; the church
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(3] See Sheila Jasanoff, American Exceptionalism and the Political Acknowledgement of Risk, in Risk 66 ( Edward J. Burger ed. , University of
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(5) James Cameron, The Precautionary Principle, in Trade, Environment and the Millennium 250 ( Gary Sampson & W. Bradnee Chambers
eds. , United Nations University Press 1999).
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(6] See Carol Kaesuk Yoon, E. P. A. Announces New Rules in Genetically Altered Corn, The New York Times, January 17, 2000.

(7] See Carol Yoon & Melody Petersen, Cautious Support on Biotech Foods by Science Panel, The New York Times, April 6, 2000; Paul
Raeburn, Biotech Foods Aren’t Out of the Woods Yet, Business Weekly, April 17, 2000, at 56.

(8] See Tomas Hoban, Consumer Acceptance of Biotechnology: An International Perspective, Nature Biotechnology, March 1997, at 233.

(9] See Veronique Mistianen & Isabelle Boucq, A War Against Techno — Food, San Francisco Chronicle, August 16, 1999, at A6.

(10) YO E R AR Bk R 2 0™ 5 G E 0978 508 Lo, 3 B2 65% , W R 69% |, 7 [ & 50% , S [E 2 39% , 1 36 [/ A
14% , See T. Ayers, A Tomato by Any Other Name? U. S. and EC Grapple with Labeling, Science, July 30, 1998, at 714.
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(11)  See David Vogel & Olivier Cadot, France, the United States, and the Biotechnology Dispute, Brookings, January 2001.

(12) See European Communities — Measures Concerning Meat and Meat Products ( Hormones) , WTO/DS26.

(13) See Anne Swardson, Round 2 of the Food Flight: Genetically Altered Items, Washington Post National Weekly Edition, April 5, 1999, at
20.

(14)  See Daniel Greenberg, The Right to Know What We Eat, Washington Post National Weekly Edition, July 7, 1999, at 27.
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(15) Clive Cookson & Vanesse Houlder, An Uncontrolled Experiment, Financial Times, February 13/14, 1999, at 7.

(16)  See Sticky Label, Economist, May 1, 1999, at 75.
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On the Historical Evolution and Realistic Analysis of EU Regulation on GM Food
Hu Jiaxiang

Abstract: The current risk control practice of EU is similar to that adopted by the United States
from the 1960s to the 1980s. Some influential elite and the public media were extremely sensitive to the
social risks and often suspicious of the safety of new technologies, but ignored the benefits of them
brought to the human beings. After experiencing the public crises like those EU encountered in the
1990s, the United States has established a complete public safety monitoring system. The suspicion of
the public to the government capacity against risks has declined. All these have provided favorable con-
ditions for the research and industrialization of GMO. In contrast, the systemic regulations of GMO in
EU are still under construction. Although the principle of precaution may give EU and its Members a
good excuse for the protection of environment and public safety, it is not a long — term strategy to avoid
such issue in the face of new products like GMO. Only through the establishment of a complete monito-
ring system, can we achieve the fundamental target to raise the people’ s living standard provided that
the risks are effectively controlled while the new technologies are significantly promoted.

Keywords: GM food, regulation mechanism, historical evolution, practical analysis
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Treaty Interpretation: Variation, Technique and Trend .
A Study of Article 31(3) (¢) of the VCLT 1969
Wu Ka

Abstract: Article 31(3) (¢) of the VCLT 1969 has invoked questions about the scope and timing
of “relevant international rules,” which in international judicial practice embody the different practices
in two variations, linkage and timing, of treaty interpretation. The linkage variation involves self — con-
tained interpretation and systematic interpretation, and the timing variation includes original interpreta-
tion and evolutive interpretation. All these interpretative techniques have been applied, of which system-
atic interpretation and evolutive interpretation, thanks to their specific realistic foundation and causes or
conditions , have been increasingly becoming important interpretative techniques of modern treaties, with
systematic interpretation especially being a trend of treaty interpretation. There are still, however, some
doubts and uncertainty regarding these two techniques, which are worthy of further concern and re-
search. Generally these two techniques run in parallel, but they interact closely due to Article
31(3) (c) of the VCLT 1969.

Keywords: treaty interpretation; systematic interpretation; evolutive interpretation; the

VCLT 1969
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The Analysis of Establishing Adequate Funding Incentive of
Shareholder Derivative Litigation
Wang Dan

Abstract ; The article is devoted to the analysis of establishing adequate funding incentive of share-
holder derivative litigation. The following issues have been covered in this article, such as important so-
lutions of various countries on litigation, compensation on the plaintiff, returns on stockholders on the
basis of failure and success, direct compensation receiving rights in the particular situation, conditional
fees, and contingency fees. In the above — mentioned models, both capital stimulation to stockholders
and encouragement of lawyers of plaintiff are all involved. In particular, solutions are offered to issues
like over suits and settlement without merits resulted from contingency fees rule.

Keywords: funding incentive; derivative litigation; contingency fees; conditional fees
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The Judge of Penalty Application of France and Its Inspiration
Zhang Yaping

Abstract; After World War II, the judge of penalty application was instituted in France under the
influence of multiple factors, and thereafter several laws intervened in its legal status and competence.
After the year of 2000, the judge of penalty application is no longer judicial administrative officer, but
has become authentic primary judiciary. At present, the judge of penalty application plays the central
role in the penalty application and execution in France, and is the typical feature of the judicial system
of France. The judge of penalty application plans and controls the executive conditions and manners of
the penalty of deprivation of freedom in prisons, decides the executive adjustment measures, determines
and adjusts the specific obligations of the offenders outside the prisons, and is responsible for the track-
ing and oversight of the penalty execution in the open environment. In our country, the procedure of pa-
role and reduction of penalty is essentially administrative, the judge of penalty application should also be
instituted to decide the judgement of alternative execution measures of freedom penalty, and to supervise
penalty execution. To institute this judge we should solve the problems of link of systems and practical
problems.

Keywords: judge of penalty application; judicialization of penalty application; alternative execu-

tion of freedom penalty
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Civil Litigation in the Eyes of US Media
Wu Rugiao

Abstract; The news media have the potential to act as a powerful influence on the civil litigation
system, influencing decision making in particular cases and on the system more generally as media re-
ports influence the decision making of various participants in the system. This paper discusses the nature
of media reporting on civil litigation, perceptions of the civil litigation system held by the public and le-
gal actors, and the potential influence of news reporting about civil litigation on the decision making of
jurors, judges, civil litigants, and policymakers. Overall, the research suggests that news reporting of
civil litigation present a systematically distorted picture of civil litigation and that this reporting can influ-
ence perceptions and outcomes of civil litigation in various ways. However, there are many gaps in the
existing research that need to be filled.

Keywords: media; civil litigation; distortion; affect
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