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On the Regulation of Business Behavior by the Civil Code ( Civil Law) .
Examination of the Legal Concept, Legal Technique and
the Particularity of Business Behavior
Jiang Daxing

Abstract: The contemporary civil law shall maintain the legal notion of the “totality of the social
evolutionism” , and echo the needs to regulate the society that is highly commercialized, securitized,
information—based, globalized, and ethical/integrity fading. Thus, on the one hand, the codification of
the Civil Code should be oriented to help us restore the “good society” ; on the other hand, it should
also enable the law to “response elastically” to the society. From legal technicality, the best mode of
“codification of commercial law” is to codify the Commercial Code that is co—existed with the Civil
Code. The “second best mode” is to promulgate the General Principles of the Commercial Law. The
commercial behavior is different from civil behavior in terms of type, validity, agency, etc. If the civil
law is treated to be “exclusive” , and the commercial law is treated to be part of the “civil law” instead
of the special law of the “private law” , we will be unable to effectively regulate the commercial relationship
and spread the concept of independent commercial law/commercial adjudication through the whole
spectrum of the society, and maintain a good commercial law order and conserve legal resources—if the
codification of the Civil Code neglects the “special needs of commerce” , it will turn out to be a conceited
and unsuccessful campaign.

Keywords: civil law; commercial law; Civil Code; code; commercial behavior
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Abstract; The scope of sources of civil law and sequence of application of the sources are basic
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sources of civil law include statute law, customary law and rules made by judges, which exerts a
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past one hundred years and established a model for civil legislation and judicial practice of other
countries, which may provide much enlightenment for the legislation of Chinese Civil Code.
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The Application of Limitations of Copyright in the Copyright Law to Foreign Works:
Also on the Revision of the Statutory License to Broadcast Works
Wang Qian

Abstract; Berne Convention and other international copyright treaties require member countries to
grant protection to works that originate from other member countries, but international copyright treaties
have nothing to do with how a member country protects a work that originates from this member country.
When Berne Convention permits member countries to impose conditions on the broadcasting right, it
requires that “these conditions shall apply only in the countries where they have been prescribed”. It
does not mean that the restrictions can only apply to works that originate from the countries where the
restrictions have been prescribed. On the contrary, it means that when a member country broadcasts a
work that originates from another member country in accordance with the restrictions, other member
countries do not have an obligation to treat the broadcast as a lawful one when they receive such a
broadcast. Based on the misunderstanding of Article 11bis (2) of Berne Convention, the second
paragraph of Article 49 in the Draft of Revision on China Copyright Law restricts the scope of application
of the statutory license on the right of broadcasting to “Chinese copyright owners and foreign copyright
owners whose works are created in China”. That provision should be deleted from the Draft.

Keywords: limitations of copyright; statutory license to broadcast works; statutory license for

making sound recordings; super national treatment
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AR AIRZPRE e BE eSS . CRHE T RGE ) 25 3111 FBE , Tk e B i WA & i AT o 3
IR 2 N B0 R 2078 B0kt . AR AR N IR ILATE P A1 I 35 56 RIEHE 1% ) 5 41 &t

(72) W ZEG : [RIE 57 513,45 89 TT,

(73) See D. W.M. Waters, Law of Trust in Canada 1123 - 1128 (2d ed. , The Craswell Company Lid. 1984 ).

(74) Art. 3107, Art. 3108 Code civil du Québec.

[75) & Regles générales contractuelles de conflit de lois B, dans Jurisclasseur de droit québécois, Fascicule 26, volume Droit international privé,
par P. —C. Lafond et G. Goldstein (é&d. ), 2012.
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(77)  Voir G. Goldstein, Commentaires sur le Code civil du Québec, Le droit international privé (art. 3176 & 3133 C.c. Q. ), Y. Blais,
2011, par. 3111 560.

(78]  Art. 3122 civil du Québec.
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(80) (PR NIRALHE AN G0 RIEFIE L) 46 44 5 ME . Art. 3111, Art. 3126 civil du Québec.  BELTE R ML) BUARIRA
FARAE 2 A AT LR AT AT AT (A S RA T ) b S 3 5005 (9 — SR, T AR 01 (5 ) — SBEAL U
55 3111 SRR ATATIEARAT 3] LU 255 B R g, et s ml DA RAZ R m] A 2 3 AR A R

(81)  FLBrHN \ EFCE  “IBWIMRACGE FEE I A M (A H AR M R4, 312 Akak ) , 2010 4755 2 4,56 13 Tt

(82) Voir G. Goldstein, Commentaires sur le Code civil du Québec, Le droit international privé (art. 3176 & 3133 C.c. Q. ), Y. Blais,
2011, par. 3126 550 et s. ; J. A. TALPIS et J. — G. CASTEL, & Le Code civil du Québec : Interprétation des regles du droit interna-
tional privé B, dans La réforme du Code civil, t. 3, Presses de 1’ université Laval, 1993, pp. 889 —890.

(83)  RLANBAL e — KA R 2 SCHUAE AR TF A8, TF A i A FH A= ST A T 7K R S5 () — AN I, J5 R i Hh ) Ak
EPITRA T W AYE X 2 R A R A T . B IR B A B B A A N, AR RE AL B AL Y B AT Ry S
TEREAL SEVE I ARURAT 9 N RT AT BIZAT o 23 1 2 WA 5 Rt 35, AN 295 AR A 2R b 32, gt o =R AR pry i e
Recherches internationales Québec c¢. Cambior inc. , Superior Court, Montréal, n® 500 —06 - 000034 —971, 1998 - 08 — 14, Jurispru-
dence Express n° 98 —1905.

(84)  SETHFERMTE R R M bR AIE , CRHEFE RIE M) MUE T3R5 7 25 17 27 3 i) Bl BRI 7] 7™ AR A SR 45 O A
N RSLRE AR 35 R L ASE ) U T 3G R 730 A TR = S RAGHT MR AGHTE IR= AURAGESF
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[85) Clandia Lima Marquez, Consumer Protection Policy in Mercosur; An Evaluation 355 ( Consumer Protection ed. , Thomson Reuters Limited
2009).

(86) Convention sur la loi applicable aux obligations contractuelles, 19 juin 1980, J. 0. C. E. n° L —=266 du 9 octobre 1980, (1980) 69 Rev.
Crit. d.i. p. 875.

(87) Art. 3117 civil du Québec.

(88) Voir H. P. Glenn, & Droit international privé ®, dans La réforme du Code civil, t. 3, Presses de 1’ université Laval, 1993, n° 53.
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(90)  FEARTH B IRl B im0 P vl A3 A e N R [ 9 A R 0 G AR W 12 ) 25 4 2R R , BV AR N R 3 X
AMREESCFA R AE W, B S PR R R E ™, (ER 1 AT SCIT IR, I 2% SCACBR T v [ Xof 3 21 8 A i AR 37 1 5 o) 4 L
E L AL A B R s AL E , AN T DR Il B T 9 [ b (R B 8 A4

(91) FBEET Al ST bt Z BT BBORIRIR) 2014 455 3 1,45 17 - 21 7L,

.65 -



(YeEERY 2015 55 4 B

o PP RALEA LR B B H A T2 1 [ s a] A B R 2305 3 ) SR T R B ARORAE AN0
/N NGNS i E X DT ae s

20 ZAFR, BEAIE B [ BRAL I TR AE B IRFEACHEL I 1) A% G2 1E SOWLA& B4 51 F AL B I008 S1 ik
TP IR AL, T8 SR LA AL 2 ROR T A L e [ PR A A SR T 20 W 530, P A IS FHIA RN T
IRZAVHLEIF X D FE bR R F 56 R b A 1T B 2 R TTMR, 2 FATI O S I EA &, E A
RS [ 0 A S e i b, JCIe R v [ B i S v 2, JH AR A4 [ B RA YL S A
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Review on Quebec International Private Law: From the Perspective
of Improvement of Law on the Application of Laws to
Foreign—Related Civil Relationships of China
Zheng Jianing & Gerald Goldstein

Abstract : Quebec International Private Law and Law on the Application of Laws to Foreign—related
Civil Relationships of China are both traditional and innovative. In this paper, modeled on Book Ten
“Private International Law” , Quebec Civil Code, we are going to a comparative research of the two laws
from the general rules to the specific rules which includes personal law, real law and law of obligations.
Quebec International Private Law is more in line with the basic concepts of respecting to the free will of
the parties, protecting the interests of the special groups of the civil relations and keeping a balance
between public order and transaction order in the legislation system regarding the basic principles of the
provisions of the conflict, the establishment of the type of conflict rules, the selection of the connecting
factors and definition of relevant concepts, etc. At the same time, on the basis of the recognition of the
efforts of innovation in the Law on the Application of Laws to Foreign—related Civil Relationships of
China, this paper comments and reviews the law’ s basic system and related rules in order to provide
clear specific standards of handling foreign — related civil legal relationship to Chinese judges and
scholars, but also provide new ideas to build China’s open and modern International private law.

Keywords ; conflict rules; Quebec Civil Code; choice of law for foreign—related civil relationships;

comparative research
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(92) See Weizuo Chen, Chinese Civil Procedure and the Conflict of Laws 161 ( Tsinghua University Press 2011).
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redn, rRARRR RIS 2 — e REGRE L 1 2 E PR R IR AR BUF 4120, MR i fe e 1 2
TE4 EA T A 45 RA 2 E L2 FECHREEAR ) FICRFVRATE) BITHT , X LEFRBT A 25 VR
RO —LGE B s Bl XL (B AR I795) MR SRR ) BB 1T 2] T BN i 12 2EAF
o AEFF—FEMRATA - rPAEIARIBS SSURTLIR LB S 82 B4 A PR R 58 (2009 4F) (3 ) rh AR PR {5
AEVRE BT E LR 5 (2009 48) 40 BIRGEMEH, pARRMRIE S 20 B N FRE RF A S5V FIAT
BUA SRR B U SR VR TR BNE BEAIATT L2 ) 7 2011 4F sh AR BRI 15 2 VR M8 SCEL B R 2 1F
AR 2T N IR ZORAIE SCE MR R P BRI — 2 LV A BRAS Rl SR A5 15 8., B AR 3R 55

(1) SRR S Pk b sz BRI A S8 URIA 220 53 117, sRCEE I HR)2013 4£ 12 A3 H.

(2] Mingde Cao & Fengyuan Wang, Environmental Public Interest Litigation in China, 19 Asia Pac. L. Rev. 217, 231 -32 (2011).
(3) Id. at232-33.

(4) Id. at233-34.

(5) .
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(6) [F15I3,

(7] PIMETER X 270 PRI BT o 0 T IR AU A A R SR L, BN IR TE Bl )2014 429 1 17 H 55 8 Jid.

(81 [ 513

(9] Article III, U.S. Constitution provides: the judicial power shall extend to all cases, in law and equity, arising under this Constitution,
the laws of the United States, and treaties made, or which shall be made, under their authority; to all cases affecting ambassadors, other
public ministers and consuls; to all cases of admiralty and maritime jurisdiction; to controversies to which the United States shall be a
party; to controversies between two or more states ; between a state and citizens of another state ; between citizens of different states ;
between citizens of the same state claiming lands under grants of different states, and between a state, or the citizens thereof, and foreign

slates, citizens or subjects.

- 69 -



(R#EER) 2015 5% 4

VRSB ZOR  RVRA TR CIE L TC 52 B 2 SCAE IR U 22 48 B 7 >3 ] BT A 8 ik I 91 248 11 58
PE7 7000 (Pushaw ) TA Ry, AT R ABCE RS 1 B 194 3 SRR 2 A D 4 LI AN 2 B R 1
AL P, VRS 3 AR FIVE LA URIA TS SR Be A T R 1 2 s

HA A A IRIABERS S OCHE ERYURIA TS . O0E ERTRA RIS ZORA = 55—, 5 By
F, BRI S FAR B TS S R 00, SEBR E Y 38 3 0 FRE ) B8 3 T AN A 4RI Y | AR A RO AR
REVAY 3 28—, AT IE DI, B 0L Y T3 W R BT AR A R AT, R, 0 AT LA e K 3 32
PR ST AN SR 2 Z AN S =05 M Sr AT oA A 2 2R T L PRR SCHRAN By 24 4 T35 5 5 =, 7T
RGP, 450 AR AT R AV e A AR A B R

2L, TE S BRI FE N VR IR B — Z8 v, W B HE P 3] 1 5 0 M 7 G FL A R ) 1) A5 A
Fliie ER—DEAFARM, A ZBE D (Lujan) —F P EAMAE, IF HS2hR BEd0A BRI
GEZ BN T (RUARAR) A2 120 5 AR A AR DG 8 R A L™ F A I FL V2 AR B AT, B AR
TR AR B kA e 255 DRIV T BT AR R G ™ B R A Al i 5% 1) 284k A& RIS
0™ D BT S B B R AR R . BORIMRE AN B S ER N2  E R = AUA R S 2kl
W 22 [ PR G 2, B 4 A 5 i 2 AR R A 22 /0 ) B %0 26 M 4 3 sk 130 R
I, BRI IR T A B D7 SR TBUHE it A D 2 sl il /D T 35 SR A HE G, T O )L 3 RO D HE 2 0 22 4k
T SARHE 25, AN S 7 A0l o 53 o R B O 2 0 e o 1 T Ui 2 MR DB 45 5 70
FEINAHT R P B AL 2P By, T Ho iy - XA ST Ry T e, BB 4R i =)
W R RE 2 RIS PR SR I T B ey b3 RURS: 140 2 i 0 S R IR IR R — SR 25 T
SEH ASM RIS ERIRE A R URA B T T8 A, 78 A B N 31 55 2 51 23 F FE 48 ( Washington
Environmental Council v. Bellon) —Z& 1 IS Z: 5 2 ZE PR K ( WEC and the Sierra Club) (A2
15 M B2 (Washington State Chapter ) fRAEHRFRIE It 25 HE A9 A ROVRIA 403K 35K 38 2N A 2850 TR0
HoAth 3t XA 7 LA R i A BN S MR 28 )RV 17 25 A0 T I TR SRR . IR A Lo Il ik g
BRI AR BRI DR R G R RN AT R M I SR TS BB 37 JE 16505 3 AR VRIA TS o It A5 R L4
el AT B B BE FlIE 6 B AT AR R (RACT) b o dEREMERIE , “ I % AR —H A
Be—HEE AR AR PR & AIEUR B 23k K29, I AR R A E A A L15) 554K
TS P HEI 25 TR A R DASCRRVRIA BEA% , DRI, D 7 187 2 o I BOR BB A2 H R SE R I
TEBITEAE L) A, T A SR ACEOR & B AT 15 2 il BER (RACT) 19458 114 250820 5 e Jt 45 430 3 1Y
TS YE U o AR, ANES B BE Y 28 AR HE IR i A TR 4 33K L% 2 47 17 A 2 4 RS 1) 3
PR, AL RRIRIX S RIS Wl HEHERC T 5. 94 230 — AU A B 24 i 9 il 2 A0AA, AR BN i 3 AUAA
HERCR Y 5.9% o 3X 5 GRS R AR ACHE RO TR 2 MO S Z A I RSOR R R 2 TE R

(10) Robert J. Pushaw, Jr., Article III’ s Case/Controversy Distinction and the Dual Functions of Federal Courts, 69 (3) Notre Dame L. Rev.
447, 447 - 48 (1994 ).

(11) Id. at 448.

[12) Massachusetts v. EPA, 549 U.S. 497 (2007).

(13) Id. at3.

(14) Id.

(15) Washington Environmental Council v. Bellon, 732 F.3d 1131 (9th Cir. 2013).

(16) Id.
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TEFER MDA 5 I (Kivalina v. ExxonMobil ) — %8 v, FEI LA A B, BETR A= 3 HE LAY 0
i 2 AR BT R ERAE R , X S R E AR 1 SIS T R S T A e, S BOH T RS8R
AR o BT AT R IR 451 T ) 2 M iy 5 0 5 O 180 i DX e S e L, BV ] U
HEBR 1 Dt B S SR A IRTR 2 My 35 3 5K A w2 i, RO, B0V ) R e 1 2 -l A T AR I BT 12
HLOCR N A ffp e SIS 245 1100 by 12 g i I DR R A SR 3 60 T Rl B 2 S8 VRS 3 2% By
VAT, PR, B I SRR A R R RETIE B 1 1547 - S BOUS A 0 3 A0 S8 B T REME , oK RE TE BH 45
F0C SR H T  E AR YR AE ;A 200 kB IR AT A5 T I R B R BB A AR N A I 2 4 Sk
AT R Z AR PRI R, i T HBE TR A R OC R BONIEIE . RHE H AR Xk e A9 FI DA, <
SRIKFR IS B HE M1 T IR [ 8L, 30 S 4 491 32 AN ] LA AT 0, DR S AT 3l 2 AT 4 491
7 20 BRI R AFA A o 25 AR B A HROIT 1 s 4 5 ) AR U 3 S TR G B
RIS e e T B VA B, AR — R IR AR T X B R B A A AR 2 A,
FRIRURT AT DALE N 2 BE B2 P A 3 1 5 3 ik 230 M IX PR e il A B R R b e 2 SE 15 3 2%
AIVRIA BERS « BoRIIBEFER — 7 Y NG SRR LRIA BEa% 24 BER BRI A RE S IE B L
PFE B BRI, CRRRERCZ KA TRAEZA, B2l A E N N BORZ M HECE
I B, HAHRR I 2 URR PR S 7, 72 R UZ s B LA, 85 RAE s RO Uz h e i
ML A3 o AMEAN I, HE R IRRL A B 5 42 A 461 3 L K nl 38 30 310 i 5 A9 355 3l R B 5 Ik ) 3k 2R 78 —
" B R, B Be s EE I A BRI SR FT S BT B A v P R Y B
AR AAHBAC T TT R F W B2k Z R BEAS

SN, vk B BT R AOR BR ) S0 B URVA BT R o RS 22 TR R DL R PR A
(Gladstone, Realtors v. Village of Bellwood) —Z& 7, B REIN Ry, “ BIMdi 24— RTG530 150 3 41970
B, AR T i U Ji At ] REATS AR il = VR BT A%, BRL D, ) i AL S ok 328 D DU A s R S 42 ) A
3], A X S ) AN N BRI AR AN B AE 4, T HL, w2 AL 0C BRI R & 38 5 IR IR T 6 Of A e S
SR S A T Ay A R PR 200 T L, R G R A5 AR A 0, AR g Bk
A R MRS =0 R BRI AR 2T TR, 2 R B AR B L T AN
SR BT AR B A RS S ] o 7 S LI AT LK 125 e A R A R I S U T I BR A, 45 S8 vk
55 3 2RI ARV VR IA TS B R R R [28)

(17) Id.

(18)  Native Village of Kivalina v. ExxonMobil, no. 09 — 17490, D. C. opinion, 6 =7 (2012).

(19) Native Village of Kivalina v. ExxonMobil, no. 09 —17490, D. C. opinion, 9 (2012).

(20) Id.

(21) Id. at12.

(22) Id. at 14.

(23) Id. at30.

(24) Lwyan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992).

(25) Id. at34.

[26) Gladstone, Realtors v. Village of Bellwood, 441 U.S. 91,99 S. Ct. 1001, 60 L. Ed. 2d 66 (1979).
(27) Id.

(28] CRS Annotated Constitution, http://www. law. cornell. edu/anncon/html/art3fragl 8 _user. html.
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PERIR TR LUR ARG (1) 5 =7 URR BT AOZE 1o AN, 24808 =07 A URin GRS I n]
Y 3k 23 YT AT R M R A AR VA, AR B = e L RS R, B S TR A — T 2 o A
(2) — BT RIAE Ik o B AL 20075 Rt B SRR IR ), sl LA DX Tt i s R0 AR, T AN 2 5 o A
NECRZ BN AR R 3005 5 a0, — AL 2 B R A BN B VRIn B A%, IR, S AR B IV
(14 32t 5 HAR T Z 1] 9 56 AR T i M BEARASURIA i o 1028105 3 1 0 3 T i R L
R A R L300 (3) ) i 90 Pl o i o 0 I f6 D A o A 60 D 5K Al o M) i ¥ L) — 2 1 S
IR A [ 2 I AT AGE A R AR R — R B S — R R ARV R
A AL T RO B 1 2R AT IR R 4 Y L 53

S E B A SR VRABES AR, R E VA RS — AR A BE PR A s UFIA . BN, i K
155 505 (e) MU « “ AR FAN BT A sl — AR I ST 32 s B3 35K St 775 e W HOhR HE 19 AL
), 2T SRAT A H Ak R D A AR VR T O B S BURF AL AR

TE R FE 2 K YRk S Hb 10 R SOCE H A KM ME . il 758
PRGN g VR in 2O MR AE BT SR . SR, AR AR BURF LR M RIA SR 5 A R A
AURIA B IOARHES R ARG o 2= FEURAE BRI 32 2R (Hunt v. Washington State Apple) %, 34 B
BSE TAE S AURIR TR ARUE : (1) AR HL R B A N HAVRR TR ; (2) AT SRR Y
Fl i 5 HIR B AIE; (3) HAE FRal >R A Bt A s BHAMA R S5 B9 S D0REF A Sh W R4 &
(Lujan v. Defender of Wildlife) —Z& ARy At 22 AR BEME IS — S0 0 VR BERS (A1 Al LA
YRR R P AL AT B

TR B LA R R R

2014 AEEIT I CRBTORIE ) I BN S5 VR IR BEAR IV B R R . 14K 5 S8 A HUE - “ X5 e 3h
S WA I FAL S AR SR AT, FF G T AN SRR 0R] DL N RIEBE SR IR iR : (—) K
ERAEB XTI LL N RBUR RECES T 8L (=) R TTAFIR BRI 2 2 16 S 2 104 A E oG id
il

e NRIE BB g U E T AR Y Rl AR . RIS CIRBE LRIk ) 5 58 ZR b MArifE, & E 20 F
200 REIMRAFBUR LT 50X — 20K o SRR T A R AR VRIR BARM AT fEME . i HE R IF
NSRS IETAE? CREEARIIE) 26 58 64730 Ja HRL BRI 2 AT 47 2E# 8 KIF a2 5%k B
VT RIS LA N IR A SR VRIR 0 B, I HAE— TG T 0 A IR PR B 2 2 VR 2R A RS
ZH AL RV RIA S EOFIMZ B2 Al iR UTE (i 4H . BR T, op RO T 22 U 1) i e 1
KTy oy BERME 22 Il L2 e R A TR AR 95 2l 7 1) s A A% o T v [ ) DK 22 Bl o v /)

(29)  http://en. wikipedia. org/wiki/Standing_(law) .

(30) http://en. wikipedia. org/wiki/Standing_(law) .

(31) Id.

(32) Federal Election Commission v. Akins, 524 U.S. 11 (1998).

(33) Allen v. Wright, 468 U.S. 737 (1984).

(34) Hunt v. Washington State Apple, 432 U.S. 333, 97 S. Ct. 2434 (1977).
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Al EAT AR EARIE ST S AR Al o BRIV Al B 22 AR, ook 25 TRl i 4 2 s
STk I, RE R R BB 2 BUAAEE . IR, IS YRR Al BEFR B S ARRUE , AR R
SR SR AR S AT 22 5 15 QeI H AR R AN E W] T H A YA S, NI, Sk
ARG ORI S PP K Z ARG R o F98 1 AECREE R %) BRI — T, 4R w5 i 4
BB SR VFIA A BERL G X80T R MR LA — 2650 55 T i stk 2L . 4%
TRIFREZ A IRELAGFURA A BANA R i p SRR IR & 2 SO SO A Il (7%
R BATA R, AR T EOARA S R R A IR A BB, N 2 A T —
SE PR RAT AR5 R A 18 T A ik 2 1E 2 B el AT T AR R AL AT o B8 A 5 5250 =R o, Ui
ERUIARPERAE REGREIC ANF B A G518 LE S AF UL HARE RiF. Xtk £ A 10 &
FALZALUF G IR DU, {538 RAF " PRl e — > 05, 78 5t aed e b ] REAR A ]
W, (RBEORIPE) 5 58 A5 IA T30 e [l AR 22 2220 DU L2 I e 4 s P A B B T
IRZRAEE BB, IR, RZRO0E A R SR — e gid e E R R 25 R = U5 Rl
i X AP R TS R G A PR SR VR BT 3o AR R T R aLiA
W PR ORAR BURT LG SR 5583 LA VR A BUR PR SE AU R i o i, CRRBEAR A1) e 28 B AR AT
A SIBEA e S 28 IR PR 2 VR Y 553

55 RG2S U K EY A SEE AR, CREE AR 1% 58 2 HRBR T 2 RIFIR B
R o IR 73— BRBAIE S 58 Z% I AR MK T 2R AR BURF AL U BURF AL 19 18 15y slA
NPEEIEATEA SRR o AW, A ZEHLOC AT DU X —ZE B, A5 55 Be AT LIS PREE Sk LA Y i
EAT N EERIRIR . 5B A RVFALE, BT B CREL IR 4 ) I A ZER IR SR U2 242 i 60
R 5 MR R SRy i ] R E VRIS g, rT RIS H— R . B, It AN T IR RIS S0 A
T X e AU TCRE B R HER I U, A T s e 588 BB 1T (OB R 335) T
2015 4F 1 A 1 H AR ik S B R A 3 L S8R A1 A, IE IR AR R B I S, IR A
TETSEE, M2 5

= R SE E A AR YRV IR R 7 S S VR A 1 HE A

B IR BGFR —FE R VFIA A ARt T AN AARE F TR A g VR o 8RR,
PG ARALBRT T A A5 R R IR JEOIR THBR G A5 . — MR, I ik SRt 05 IR A 3
TR VRS BN, £ 2011 4§ R Z ACURRE RAL TAT BRZY 7] LBl R AR A Rl — S R i
TR AT THBRER WK JORFIE R o S AR AR 1 2 Pl B S 0 3 Pl P32 A L
EAREALE 5000 WAL (4 [ (A% 1, X 46 W) v A 7N B (Hexavalent Chromium ) 1X B0 ) it
BERPAE R AN Bl i R AR B B BT R KR MR ORAYTS e AE 2010 AF PRI RIS S URE
PUELR) — S, U ZORGOE A5 1 DR HEC TS 7K, SO FE I 2% FIRiis 2%, i SO PRI BE SR T
JEERIURIATE R o 7R EFRME A i VRV A RESERR A, AR AR DL P T, R 2 i ) AR Uil 2

(35) Oliver Wendell Holmes, Jr., The Common Law 1 (1881).
.73 .



(R#EER) 2015 5% 4

FNGAFRI RV Tk th gl R HH . AR, X —MOEAE P [ B Z 58 0 W AR o P, ZERREE 8 2 VR IA
AT RE 75 MR A5 I B AR IR B AT SR AF AE A 1o K HRTTT & , o BRI 20 2 VR oA A A U 45 ik
WRIRARD AT TR DAy RS B 0t PR DR A BURTZH B SR, i 2 P A B 220 A B o T s 5 ik
ZRARITRIRIR e, MAIE SRR w250 . — > A AT AT PE R TE LR

TR, IR # RA BT I AR LB R AMERET RSB 5%  E2F X HZ0F
W A4 SR [ B ( Interfaith Community Organization, et al. v. Honeywell International, Inc. , et al) —Z&H7, J&
PR RA MR LA 7S 0 5 T S S30 % FR R PR 58360 30 1) S P ) £ 58, 9 S ARt g e i 2 36
25t XH LR A e 2H G, YRR TR S 5L TR ORI 52 2 (RCRA) 55 7002 (a) (1) (B) , 2%
JESCHE T A BRI R 57

S EALE, 58 E R A i URa BN 2 R A S0k B RRIE Y, R AR RIE BAS R SE
AN 1976 4, SEE E 2odsd 1A RBUHITIT S8k . [ Sl PR ARiZIA B H B2 “ B 1E 1866 4F 2%
FASCRITE S 722 45, T MR B B R A A28 TR 88 0 1 S5 1866 41 [ 23 A AT 1Y) 23 AUk T
PERVRIR TR PR U0 3 Vi 8 DAt R DA U1 2 o 080 32 A5 P Pk, © BT ) 2 RS 7™ T 4
TR A S, T AR U SRR I — b 2 DG H R ROT , AR A R A — A R S P2 R g
XSG A A 1 B B [ ORI, A AR IR 2 SRR URIA A BE A5 T K
5o ARMPAFEE LS REE ABRXFEBAURE N T A, WY T AREE 4 T Eh
MRS IBOR " iR s 4 R AR I WA DA a0, D 28t AN S — T 1 R oy
Ko ESEFEELL  FAAKGEEE 78 S0 s I & 4% B 2 AR T A e P AL T 2%, B
1870 4E LK, [ 23 EL 48 7E SO AR b B A U 2l 11y 7R FH DA Ji 485 1) ol 415 e A% 70400 i 2l B = A
IR LSO, TRt YR IE T, MAEZ 55 2278 74, T ) Al DA SR 2%, A 2= 783K
A 5t~ 0 #9522 (Bradley v. School Board of the City of Richmond, 416 U.S. 696 (1974) ) %52
Wt o) S — Iy R URIA AR PO — S TS s (P A DG S RIS ke 45 A B AT
Feonle 2, B 3207 e AT ARAE PR S0 A H A8 e e i o 4 ) U 2Ry by S Bt i i e 3
ffo G e Bt 5 U B B T7 HUAA A4 53 I, R0 %R DR B3 P 7 A4 AL A A e 2 428 114 %
G P S, Bl R N sl Ty BUR ST AN B 2 A5 4 51 R 8L — 5 L4920 R, dn R R
M TF AR SR 1 B sk T, B, FANAG S E AN ST REEE S AT 7 B AR 2 TRk, Ak

(36]) Interfaith Community Organization v. Honeywell International, Inc., 263 F. Supp. 2d, 796 (D.N.]J. 2003).

(37) 7002(a)(1)(B): Except as provided in subsection (b)or (¢)of this section, any person may commence a civil action on his own behalf
- (B) against any person, including the United States and any other government instrumentality of agency, to the extent permitted by the
eleventh amendment to the Constitution, and including any past or present generator, past or present transporter, or past or present owner
or operator of a treatment, storage, or disposal facility, who has contributed or who is contributing to the past or present handing, storage,
treatment, transportation, or disposal of any solid or hazardous waste which may present an imminent and substantial endangerment to
health or the environment.

(38) Senate Report, no. 94 —1011, June 29, (1976), at 1.

(39) Id. at2.

(40) Id.

(41) M.

(42) Id. at 3.
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T AN BRCHE L 38 B VR A R A3 SR AA A 703 SRV N i, S 0 B ROy, B0 < 36 T 1  JC B &Y
A BRI AR R A AN BT 2% o SRR R SO AU B AE 1964 45 1 IR FEAURN I 2, %
BITE 1972 AE 7K 5 Qe il SRR, DL RO it 28 Rk rh 44

TESAZVEIREE Se il J#E T (Moreno v. City of Sacramento) —Z&FH JERE /T IE , “ HEITLAIZ T,
U, QR B A BRI A A AN 42 22 7 950 St RS R PTE AR T VR IS il .~ a2k
7> BEREAE KA A ASCR T ELIR 2 i 2 [ S 1) N B BRI R A BT, X B IR L2 PR A2 A AT ]
TEVRE FAES H SRR R 8 AR o 70400 S8, R0 5% (0 503002 H i DXV e R ff o 1), A SR 0N
SEAFRTE L47) H XRBE AN ALE 25 T SO I 2 LA 515 M 110 R T A AR 38 I =B 8 42 L sl
o 2 TR 2 AR 2 (R R 38— P 1480 TSR U B 0 2 % B — SR R 3R, A AR R )
PRI PE | S840 07 BT 1 BT L 1 Sy RS A B A O T A 2 5, DA R 2R e v AR Ui
POV HL, AR PRI 9535 , S5 25 1) FE R 2 B A R 5 B BSCAL A AR 01 9% 7 T 2 — > B OR R
BHEE . EIRE T, R B B MU R N 27 R 2h T LA B A Ui 9% 50)

25 RESOR G SR AE R R . RAEEIIE T /K% 1365 (a) , 33 U.S.C. , A H&H) 60 KAl
T BRI R S S AT ) E SR R IR . IR Z A URSIEAE 97 R4 IR 55 ( Friends of
the Earth, Inc. v. Laidlaw Environmental Services)—%& (51 J5145 55 %609k 45 S 7 25 O AR 1 T /K ok
551365 (a) FEARVFIA MR E 52 FE I A5 HhER 2 A 1) 60 IR 38 1 B RIVKE A 199 14 Jee s — %, i 1A=
TR EFE TR (DHEC) 59k 34857 38 B T — M7 48, BERSEAES7 305 10 5 L0 RS,
IR Y155 )7 38 HHEG VAT UE LS5 o (R, M DXk B A 48 T 4 5 S48 57 1 2l s, RIUAR I I 15 7K T4 5
1365(b) (1) (B) TLA RIS HIFRIT( DHEC ) 738 J1 9T B 28 399 22 A st SR 3BT % 24 m) 4T Sy 181 i i
AR LA RURR . TERET, R EWEEE Z 2, A S USRS s iz o M Xk
BER DA, DA BRI ER T ( DHEC) S0 4 25 AR 55 AT A ASHE i B A 28, T2 B o
VFHLER Z AR T IR VA 53 AR S v — R B A% & 3 28 14 D0 S B 3 U At ) S Bl 45 SR A 55 19
FEAT 11992 42 8 H H AT A0 [ 5 15 G Wy HE 0T B 2 52 (NPDES ) ¥ ] HIE 1 S BT ~F , 308 e ¢

(43) Id.

(44) Id. at2.

(45) Moreno v. City of Sacramenio, 534 F.3d 1106, 1111 (9th Cir. 2008).

(46) Id.

(47) Id.

(48) Id.

(49) Id. at1114.

(50) Hensley v. Eckerhart, 103 S. Ct. 1933, 1935 (1983).

(51) Friends of the Earth, Inc. v. Laidlaw Environmental Services, 528 U.S. 167, 120 S. Ct. 693 (2000).

(52) Clean Water Act, 33 U.S. C. section 1365(a) , provides, in relevant part: Except as provided in subsection (b) of this section and

section 1319(g) (6) of this title, any citizen may commence a civil action on his own behalf
(1) against any person (including (i) the United States, and (ii) any other governmental instrumentality or agency to the extent
permitted by the eleventh amendment to the Constitution) who is alleged to be in violation of (A) an effluent standard or limitation under
this chapter or (B) an order issued by the Administrator or a State with respect to such a standard or limitation, or
(2) against the Administrator where there is alleged a failure of the Administrator to perform any act or duty under this chapter which
is not discretionary with the Administrator.
(53) Friends of the Earth, Inc. v. Laidlaw Environmental Services, 528 U.S. 167, 120 S. Ct. 693, 702 (2000).
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P — A 75 et . Bl B R4S b — DR 05 e T o TR AN BB 35— DRIV Bt 4 I b A7
HRE G RIET) "B 4 BB 1L — RS B TEA T O TN R LS B0 B SR TC SR
BT BB HE— DR TE R TTT AVE R i SR A 1k e i — R R A7 28, DLl At R
SR 193 1 0 PR UG AT D SR A 2 P 2 I 2, TE R X — 0 R BOR VR AR IRIA "B AN
G ARG K5 1319 (d), 33 U.S. C.ikBe ™ AT LAAIEUR A 9 (R 46 & BRAYER M 2% L& RUE A 3%)
ZEATAn] Fe (B0 0 3l 5 Bt R R 1 — B3 B A O S o S e 1 2 1 7 1500 RS e v 1 B A H
T URVR A AL S F I 2% 0375 5K N4 Eh b Xk B R AR i AR A ik e ™ 57

AN I 2R Y 5 R T AT IX 3 o TR AR LR 4 B 23 Uk v AR T OR 77 1 IX. ( Bitterroot River
Protective Association, et al. v. Bitterroot Conservation District, et al. ) Z&{4:rf (58] Wz v & 2 3 il 2% 19
P T X BE Y B B AP0 N2 5 RO TR E L0 B TRAA S NS
R LR YRIN A AN 2% [, 7EX MO0, B HERIIE , 215 25 T FA N 2 g5 AR 2% e T Hou)
IS IRARAE IR 55 1) 0 B R R AR E ] o 1 BE A At vy A ) DR i 2 R A 47 28 AR T 2 1) S8 vk A
POy T T TR, O O HAR A T B IR 55, T AN S A2 UM AR T AR S A b Pl
VB, JFRR 2 5 TR AR IR AR 00 PR, S5 B/ PG IR VA 25 2R 28 JC F 2, i IX vk e B A TR T
HARLITT 2 AR A AL AR 88 K BB I S ATZ SE 3 AL 319 405. 65 ST Ay AL % L0

IR

T 1955 BRBE 22 S VR VAR O A 125 B ) ke LA B RS A AN HE b B, — 26 B ) 114 22 36 TG BE X
[ PRI AU PR SR VRIS AR MBS L P B PGk A HAT S84 T . 1 G IR R RRE LG 2 e i
PRI EIC AR BURF A S SR B A G5 VR IR o HK, AR BURFZL SN 25 B Fe i A B PR TR TR 1) ik
ENRRIEIEAT R, AR A s SR T g VR, IO BRRIGE R ] sl ik bl
SRR 2 4 v [ Y ERBEAR DA E S AR P LR 000 STAE Y, 53 th T FRER S i T AU . 4
TR, 28 A RV HH R R U s (B PR DA A ) B 2 B ) SR DRI, 7 2 = i 2 o PRI OAy , R D 20 A 1 I 77
FMIT o 2O RARBUR AR Z B DRRA T st 0 B2 SRR RE A O R R A 55 Rk . 1
10, AR AR X 75 5, 2 EMRARBUR ALZUN 254 B 7 TE bR . 73 4, i AT A L
JREERT A B N AL e n] LIKIEE S 5 RIS A s U 2 R AN R . DI B ], 7624
A EIR T FT A 200 A (0 25 2 B U T M RAILSE I AT, DLSOR Y A Aol 451
SEPRAR IR ELEIE TN, O BT RIE R EUR T 5, T RES WIS~ s VR IR A It e, AR

(54) Id. at708.

(55) Id. at699.

(56) Id. at701.

(57) Id. at712.

(58) Bitterroot River v. Bitterroot Cons. Dist. , 251 P.3d 131 (Mont. 2011).
(59) Id. at132.

[60) Id. at 134.

(61) Id. at139.

(62) Id. at 139 -140.
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Environment Public Interest Litigation: From the Perspective of Comparative Law
Cao Mingde

Abstract; Environmental public interest litigation has been invented in the United States as
citizen’ s enforcement, which was purported to motivate citizens and social organizations supervising the
compliance and enforcement of environmental law, in order to fill the gap created by government failure
and market failure in environmental arena. The Environment Protection Law of PRC and Civil Procedure
Law of PRC have been amended in recent years, they explicitly allow some social organizations to sue
polluters on behalf of public interest, that’ s a legislative breakthrough in China. Compared with
American environmental public interest litigation, there are only some NGOs qualified to file suit into
court, individual citizens are not permitted to sue the violators on public behalf, but they are in the
U.S. Plaintiffs of environmental public interest litigation fall into three categories in the United States,
Article III standing or jurisdictional standing, statutory standing or non —jurisdictional standing, and
prudential standing. There is both individual standing and organizational standing, but the criteria of the
two sorts are different. With regard to the transfer of litigation costs, the Congress held that lawyers must
eat, therefore, plaintiff who prevailingly wins the lawsuit will be awarded lawyer’ s fees, the costs of suit
will be assumed by defendant, while in China there is no statutory provisions relating to this issue. In
judicial practice, some environmental tribunals in China have awarded lawyer’ s fees to plaitiff’ s lawyer
when he or she won the case, but the issue should be solved through institutional arrangement.

Keywords: environmental public interest litigation; lawyer’ s fees; litigation cost; citizen

enforcement; standing; private attorney general
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Pedigree Resolving of Objection to Execution: A Comparative Perspective
Ding Baotong

Abstract; Although we have initially established the system of Action of Objection to Execution in
Chinese Civil Procedure Code and provided simple procedural rules for it through the Judicial Interpretation of
the Supreme Court. , as a very complex and systematic system, there are so much deeper and systematic
problems to resolve. Therefore, deeper and systematic research on it is necessary. We must frame and
resolve it’ s system pedigree, which is based on the accurate definition of it’ s connotation & denotation.
So, we can find it’ s defects in Chinese present legislation and propose the feasible plan to systematically
improve and implement it.

Keywords: pedigree resolving; action of objection to execution; subject of action; objective of

action; object of action
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The Debt Theoretical Analyses on the Relationship of Effective Judgment and
Settlement Agreement: Concurrently Explicating the Rules of “Wu Mei” Case
Zheng Jinyu

Abstract ; From the angle of private law, the relationship between rights and obligations in prestation—
judgment is a judgment—debt, which is the substantive basis of the enforcement power of the effective
judgment. When the judgment—debt and the right of claim extinguish, the enforceability of judgment
should also eliminate. In the “Wu Mei” Case and similar situations, the recognition of the existing of
judgment by both parties is obviously the premise of the reconciliation after judgment, but their purpose
is to replace the judgment—debt (the old debt) with the agreement—debt ( the new debt). In theory, we
call this replacement as the novation of obligation. When one party applies for executing the effective
judgment and the other party raises an objection according to the reconciliation agreement, the court
should treat respectively according to the specific conditions. If the agreement is valid and fulfilled, the
judgment—debt will be replaced with agreement—debt, the enforceability of judgment should be excluded
and the executive procedure should be terminated. If the agreement is invalid, released or cancelled,
the agreement—debt should be regarded as invalid from the beginning and the judgment—debt still exists.
So the enforceability of judgment should not be excluded and should continue to implement. If the
agreement is being performed or its validity is still in dispute, and the debtor tenders guarantee, the
execution of judgment can be suspended until the expiry of the time for agreement performance or the
other verdict takes effect. The above three interpretations can not only meet the requirement of “agreement
must be kept” in private law, but also give consideration to the requirement to maintain credibility of
judgment in public law. So these suggestions could be comprehensive and reliable methods to deal with
the contradictions of judgment and agreement in execution procedure.

Keywords: prestation—judgment; judgment—debt; agreement—debt; novation of obligation;

executive procedure

(REGE: FAH)
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Is “Beyond a Reasonable Doubt” Identical to Inner Conviction?
Li Changsheng

Abstract: With regard to the comparative study on standards of proof in Common Law System and
Continental Law System, many commentators are inclined to compare them from the perspective of the
final psychological states, and then have concluded that both standards are identical. However, this
kind of “static and parochial comparison methodology” , in the absence of paying enough attention to
environments of system—operating and processes of fact—finding, jumps to its conclusion, which is far
from accuracy. In fact, in light of the scopes of applicable procedure and elements to be proved, as well
as the risk distributions of “residual doubt” , considerable differences exist in standards of proof between
two legal systems, with the United States and Germany as typical cases, which compel standards of
proof , in spite of being literally identical, to generate widely divergent normative effects. The differences
of two legal systems stem directly from the diversity among procedural structures, procedural functions,
basic elements of crime constitution, and mechanisms of allocating the burden of proof. While the
underlying cause roots in different ideologies of procedural purpose between two legal systems. The
above—mentioned comparative conclusions are of great significance to improving the related systems of
standard of proof in China.

Keywords: beyond a reasonable doubt; inner conviction; standard of proof; burden of proof;

residual doubt
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The Realities of the Constitutionalist Transformation in the African Countries
and Analysis on Its Causes
Cheng Mai

Abstract; the current development of constitutionalism in African countries appears to degrade into
superficiality, while the average African people tend to show indifference to the constitutionalist
democracy. The independence constitutions of the African countries were more an imitation of their
suzerain without paying substantial attention to their local needs which failed to be implemented successfully,
while the anti — constitutionalist instrumentalism upon the constitution prevailed shortly after the
independence. After 1990s, facing the increasing international pressure, a new wave of constitutional
reform was initiated while the elites are still monopolizing the state power. The paradigm of independent
and able citizen is of little applicability under the African context. In contrast to the western development
route, the constitutionalist transformation in Africa started with legal system, then certain economic and
social foundation were established lacking cultural support. Considering their vested interests the African
political elites are reluctant to foster a constitutionalist culture. The democratic political party system is
the key to further the constitutionalist transformation in African countries, and constitutions of most
African countries also recognize the importance of the democratic political party system, while in reality
the rise of dominant party system brings negative impact on the future of the constitutionalist transformation
in the African countries.

Keywords: constitutionalist transformation; African countries; elite rule; citizen model of the

constitutionalism; democratic political party
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Rule of Law or Autonomy: The Transformation of the Freedom of Religion
in the United States through the Lens of Two Cases
Zhang Zheng

Abstract; The most important Supreme Court cases regarding free exercise of religion for the latest
thirty years of the United States, namely Employment Division v. Smith, and Hosanna Tabor Evangelical
Lutheran Church v. EEOC, signifies the paradigm shift of the free exercise jurisprudence of the Supreme
Court. Historically, the free exercise jurisprudence in connection with the ideal of the rule of law that it
presumes has four basic paradigms: the rule of positive law, the rule of neutral law, the rule of common
law and the rule of social law. These four paradigms are represented by four groups of the Supreme Court
cases. Smith and Hosanna Tabor embody the rule of neutral law and the rule of social law respectively.
The former three paradigms manifest the various understandings of the concept of the rule of law at the
state law level, while the fourth one points toward a new trend of the free exercise jurisprudence from
state governance to social autonomy. The underlying motivating force of this trend lies in the transition of
the discourse of political philosophy from liberalism to pluralism, and the development of the pluralist
social forces of the United States.

Keywords: religious freedom; the rule of law; religious autonomy; liberalism; pluralism
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French Legislation about Consumer’ s Right of Withdrawal of
Contract and Its Inspiration
Ling Xuedong

Abstract: French consumer’ s right of withdrawal means that consumer has right to withdraw his
acceptance within certain period, and its legislation applies early to off — premises contract, then to
consumer credit, distance sales, timeshare holiday, life insurance and other fields. Implanting relevant
provisions of EU directives, the French Consumption Code has made unification regarding consumer’ s
right of withdrawal. Different types of transactions provided different withdrawal periods. Where the
required information has not been duly provided to the consumer, the withdrawal period shall be extended.
In principle, the exercising of right of withdrawal will result in making restitution. Except for freight and
credit principal’ s interest, the bona fide consumer does not assume any liability of indemnity. Chinese
legislation about consumer’ s right of withdrawal is scattered, so statutory construction should be
rearranged and dealing with the relationship with civil law. Tt’ s suggested to balance our economic
development and consumer protection level, expand the scope of application, unify withdrawal period,
specify withdrawal method, and provide legal effect and cost sharing of consumer’ s right of withdrawal.

Keywords: France; EU; consumer; right of withdrawal
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Comparison and Reference: Regulation for Private Lending Interest Rate
Wang Linqging

Abstract; The history of the regulation on interest rate of private lending, from a perspective of
standard of scrutiny, shall be considered as a history showing the transformation from strictly supervised
interest rate to a market—based rate. With the consideration of the tendency of the regulation policies,
the approach of appropriate supervision may be adopted in the judicial practice regarding to the interest
rate of private lending regulation. The determination of the reasonable price of the interest rate of private
lending shall not be considered as a conceptual game but an essential factor that contributes to the
resolution of the difficulties pertinent to the private lending cases in judicial practice and to the development
of state financial market. Considering the difficulty to distinguish the consumptive loans and loans in
production in judicial practice, the supervision and management mode of the interest rate should adopt
an integrated and standardized management mode. Based on the judicial capacity in our country in the
current stage, a unified determination should be made in determining the upper limit of the interest rate,
which should be set higher than the average financial market rate but not excessively higher than the
profit rate of substantial economy. Furthermore, a unified term of interest rate should be decided without
distinction of a long—term rate and a short—term rate. As for the validity of the upper limit of the interest
rate, it may be enforceable if the annual interest rate is lower than 24% ; and it may be considered as
natural debt which means the creditor’ s right shall be entitled with retention force but not enforceable,
if the annual interest rate is between 24% to 36% ; and if the annual rate is higher than 36% , the validity
shall be denied.

Keywords: private lending; interest rate; regulation; unity; complexity
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