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The Historical Evolution of the Functionalism in Comparative Law .
From an Academic History Perspective
Zheng Zhihang

Abstract; the Functionalism approach was once dominant in comparative law, and directly promoted
the development of the comparative method. Through the efforts of several generations, functionalism
gradually formed a research method, which is based on “fact” , guided by “problems” and aimed at
seeking common approach. In the process of detailed comparison, many functionalists took similar
steps. Scholars have constantly criticized the functionalism approach. Especially in the influence of
modernism, such as multiculturalism, critical comparative law , comparative law and economics. Facing
all these criticism, the functionalism approach responded, and further reviewed the advantages and
disadvantages with an open attitude. This accomplished the evolution from functionalism to new features,
namely the structure — functionalism shift.

Keywords: comparison method; functionalism; legal multiculturalism; critical comparison;

comparative law economics; structure — functionalism
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EFRTERRRE,2012 429 A 25 A, 3L R mIEBE ( Cour de cassation) 7EXT Erika il 5 5 B i A 7K A
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VR 20, 2l A 25400 T SR A B AT R SOk 2 v TR, 3 — A ke, 3 T Rl oAy 12 Il e v 122 B
PRI B — A Se B, A BEAT, LA BRI BE T 2010 AR AR A E UEAT T 4007 B ik, 12 e e 45
SO PR O AE S E T LT R0 A AR IR AL A 2 0 i R s RO R
b SROUL ORI 2 P S B R 2 (] A EL AR G B O 2 R B L R R 9 2R
fit, MM ETEARM AT L) FEIEAl I, A2 EIRIEBER B I, B AR T3 10 B PREE B 7 i i
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HUK B BT Z A3, T RIVRE A 26 (0 40 5 b O i B o 2 Dl gt 3 R 0 S B 9 T AR A

(3] Nathalie Hervé — Fournereau, Avocetta Meeting Helsinki 2013 National Report France, available at http://www — user. uni — bremen.
de/avosetta/france_helsinki. pdf, p.2.

(4) Following the ‘Erika’ Ruling by the French Court of Cassation, What Steps Should Be Taken at European and International Level? —
Technical Paper from the CPMR General Secretariat, available at http ://www. crpm. org/pub/docs/402_tp_cpmr — _erika. pdf, p.7.

(5] Following the ‘Erika’ Ruling by the French Court of Cassation, What Steps Should Be Taken at European and International Level? —
Technical Paper from the CPMR General Secretariat, available at http://www. crpm. org/pub/docs/402_tp_cpmr — _erika. pdf, p. 8.

(6] Christine Gateau, Towards the Introduction of the Notion of Environmental Loss in the French Civil Code? Paris International Litigation Bul-
letin no. 4, available at http://www. hoganlovells. com/files/Publication/7cce5h69 —30cf —4064 — b7ee — 7276£c770792/ Presentation/
PublicationAttachment/cba2d6el —9a9d — 4419 — a438 — 77b1b17a2d57/4% 20 - % 20Towards% 20the% 20introduction% 20EN. pdf,
p. 10.

(7] Nathalie Hervé — Fournereau, Avocetta Meeting Helsinki 2013 National Report France, available at http://www — user. uni — bremen.
de/avosetta/france_helsinki. pdf, p. 3.

(8) JEIC A “Toute personne qui cause par sa faute un dommage & 1” environnement est tenue de le réparer”

(9) JFE3CH“La réparation du dommage & 1” environnement s’ effectue prioritairement en nature” .

(10) Bruno Retailleau, Proposition De Loi visant & inscrire la notion de préjudice écologique dans le code civi, available at http ://www. senat.
fr/leg/ppll1 —546. html.

(11)  JE3C A “Toute personne qui cause un dommage & 1’ environnement est tenue de le réparer. ”

(12) JE3C K “La réparation du dommage & 1” environnement s’ effectue prioritairement en nature. Lorsque la réparation en nature du dommage
n’ est pas possible, la réparation se traduit par une compensation financiére versée &1 1” Etat ou & un organisme désigné par lui et affectée,

dans les conditions prévues par un décret en Conseil d’ Etat, & la protection de 17 environnement. ” ,
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55519 SHRZ T A BN INAYEE 1386 — 21 S04 Tl Bl A= 25 (FREE ) A B 41 35 A9 A1 56 3% FH 31 0 mT AR I A2 1)
PRI (H A [R5 T AV AE N EA T R ATEAS 50 e W S0 TR B e L 3R 2 (3R 5%)
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LRAGRIE . 2006 4F,2009 41 2013 4F, KR 32 373 51 LAAH 5G4 4 %) 2004 4F ELD 454 #4711
IO 1) B T ELD 454 Fr MU A PRIEAS B 45 35 0 A2 53 A i SR 7™ 5 AR ) 1 FH Y L, O
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(13) JE3C K “Les dépenses exposées pour prévenir la réalisation imminente d’ un dommage, en éviter 1’ aggravation, ou en réduire les
conséquences, peuvent donner lieu au versement de dommages et intéréts, des lors qu’ elles ont été utilement engages. ”

(14) SRR ER Z AR,

[15) See Nathalie Hervé — Fournereau, Avocetta Meeting Helsinki 2013 National Report France, available at http : www — user. uni — bremen.
de/avosetta/france_helsinki. pdf, p.4.

(16]) Directive 2006/21/EC of the European Parliament and of the Council of 15 March 2006 on the Management of Waste from Extractive In-
dustries.

(17)  Directive 2009/31/EC of the European Parliament and of the Council of 23 April 2009 on the Geological Storage of Carbon Dioxide.
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20090y o Horr 12006 47 5 R 1 Seil i A 152 5944 %) ELD 4843517 M7k, #2008 47, &
LRI ST PR R 22 2 AT P S S T PP B LA 19 A B DR
ELD $84%40 R Pk . 2009 47, /R 2% el 2k E A IS 7 AN E R WS T ELD 454 1 [ N %k
Ak, 2010 47, BHR] 522 % ELD $54-E17 T R kAL .

ST PIE N P Y R R D [ A 45 9 R R 2 R =2 4l vk R I R AE N, R T Sk
sl 07 0f ELD 38 4 DL vk ik, (Bl T4 H A SE AR R 1922 5, &4 B K5 [ X
ELD $§4 1 r ik 55k 2 BB R R AR WEE LM FE 9, 283 06 2 390 R “ 1B el IH3L” |
CEEOLIET N RGEALIEE” S AOR RN

“AERIHIE " BEAURTE A P IE A HE QL N SR T & el sl kb 78, DA SE o ELD 45 4 B ik Ak, HOR
FEAATHIE B E I ELD 354095 IR AL . B RA 2k [ L S7 P 56 A far 22 X ELD 484 (1955 4L 3k
SR U AR PR BT ik Bl 2R A M R AR Yk i B O SE LAY, RIS X — A, fian, KR
ELD $84 12 LA—A 1 19 4S503R 5 A B2 0BT i 36 23 3 51 R AR & 2 A7 76 1 (AR BR 75 L)
(‘environmental code ) , F X2 [ X4 i) O A7 E 9 A7 R EA T8 2. 6 1 DO) I3 ol 2 19 (O T 858 53 AT
(2R 2008 — 757 5OV RN S TP 58 5 PR E 195 2009 — 468 5 BURF L4 )Y X (b
i) S AH OGRS T T BSOS (220 R SN ELD 454 (4 B PN kA . 1 57 B 5 ) 3 i (56 9
— 47 AP RN 11 - 858 Sk ) X HIABE R YL AT T AR B, A ARHE A far =L
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(18] Directive 2013/30/EU of the European Parliament and of the Council of 12 June 2013 on Safety of Offshore Oil and Gas Operation.

[19] See Stevens & Bolton LLP, Study on Analysis of Integrating the ELD into 11 National Legal Frameworks, Final Report prepared for the
European Commission — DG Environment, available at http://ec. europa. eu/environment/legal/liability/ pdf/Final% 20report% 20 - %
20ELD. pdf, pp.105 -115.

(20) LOI n° 2008 —757 du ler aotit 2008 relative & la responsabilité environnementale et & diverses dispositions d’ adaptation au droit commu-
nautaire dans le domaine de 1’ environnement (1).

[21) Décret n° 2009 —468 du 23 avril 2009 relatif & la prévention et & la réparation de certains dommages causés & 1” environnement.

[22] See Stevens & Bolton LLP, Study on Analysis of Integrating the ELD into 11 National Legal Frameworks, Final Report prepared for the
European Commission - DG Environment, available at http://ec. europa. eu/environment/legal/liability/pdf/ Final % 20report% 20 — %
20ELD. pdf, p.109.

(23) NIRRT R AR CETBIT I < FRERI L > 55 1.2.6.7.8,14.19.26, 31.32.33 FI 34 % K KH, BRIR AR 24 2%,
ARG I AL 2 R AR Ak A5 32 45505 1 3K50 2 SR DG IE ) , R A FR Ol Law No. 1X - 147, 24.03.05, Official Ga-
zette, 2005, No. 47 —1558(12.04.05), Law amending and supplementing Articles 1, 2, 6, 7, 8, 14,19, 26, 31, 32, 33 and 34 of
and the Annex to and repealing Article 24 of the Environmental Protection Law and supplementing the law with articles 32(1) and 32(2)
transposed most provisions of the ELD,,

(24) REERTEAN IO COCTEIT BRI < R > 45 1.7.8.9 7%, 88 "B M A B S B i sk ) , B2 A4 5 Taw No.
XI -858, 28.05. 10, Official Gazette, 2010 No. 70 —3472 (2010.06.17), Law amending and supplementing Articles 1, 7, 8, 9, the
name of Chapter II and the Annex to and of the Environmental Protection Law,

(25) Wet van 24 april 2008 tot wijziging van de Wet milieubeheer in verband met de implementatie van richtlijn nr. 2004/35/EG ( milieuaans-
prakelijkheid) .
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— AN AR AR B SRR IE AL, AN AR 5 A SLIR AT BT B, RIVEAE AR 50 1 04 55 A7 A A
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HeAb ELD 454 a0, ZEM AT T 2007 £ 1 COCT BT 5 e 3 BB ST ) 0200 B2 E
T 2007 4EAAG T (IR STAE R ) 27 B E R IE T 2007 ARAA T OC T IR AR RS 15 T 1 PRI T
FERBURT B 2245 00) 028 s Ao T 2007 AREMU 1 (B FE 2 BRI T3k ) 51200 5% 24 T 2008 4FA5
i T CRAEIRBE I TEAETE A ) ;00 B /R 22T 2008 ARA5A T (2 /R 2 06 T RO 2 51 23 (BRI 524 T ) MLE
2008 4E45 547 5 ) (2011 AFEIE ) ;31 i SCEME T 2009 4EA0AG 1 (56 TE 52 BREE 15 T 15 it 2 280 frg L
5E (Regulation) ) ;032 7y [l T 2009 A£G 1 (5 < BREETTALAE 4 > AH— i 5C T )5 AHhROR 52 0
TR THEZ 5 148 S R4 ) L3 RN &, Horb o H A A48 [ Y % ALy sORS BRI .
AT 2008 ARAA T PRI 3 BB -S A ROIAE (Regulation ) ) G4 75 JEUA A HE S4%: 37 1 (PR I3 (s
IR ) ¥6) BUFERT b R84 N B S AL B PR35 B M vk, BV % 4k ELD 48 4 895715 DL AL BB
AL FIRGE I, LS S HABEAT 0 R R AR DM . P81 T 2007 4RMA 1 O% TEEh e il 2 5
B SAEIGE Ly R 2 135 ) P I T X — e fb ELD 48419 % I IMERZE 5 30 B LY Frf i i
TR TR B AR TC R AR v (L B B vk i g L3¢

T Z G335 WA R I 53 DA A2 B FE G Ak ELD 48 4 1% 1157 15 S JE Al ) e 4R A& ek
AR THIE Tl HO 5 12 st D7 St 240 W) A AR AL OB RV IS E 40 6 753, ASEEL ELD 154 1 [
WNEEALSERE . FERIIT B B e HEIEAEE S5 22 PUBESF 22 st PR ORI ADE PR A 3 11
AEZER R RGLIE MR (845 B SAAE—LE822 5] o (N, BRI AEmif 5 7e 56 1L ELD #5419
L T SL i B TRIS A 2R 22 M T B G 5 ARSI M 4 250 2 PN L Bl A1 0 4 90 45l
WA T —SE B (PR LR 2) o SN, B o =2 (DU BESE 0% 22 AR ANAIE X S A B A 6 DU
R T LTSI + ATERL OB DASE v g ], FEAE 2008 AFRMAG 1 3T B Ab ROCPR 58 68 3 1) 75

(26) Environmental Liability with regards to the prevention and remedying of environmental damage Law of 2007, Law 189 (1)/2007, No.
4154, 31/12/2007,, Government Gazette of the Republic of Cyprus.

(27)  Act on Environmental Liability, proclaimed on 28 November 2007 with Resolution No. 203 of the President of the Republic of Estonia.

(28] Government Emergency Ordinance No. 68/2007 on environmental liability with regard to preventing and remedying environmental dam-
age, published in the Romanian Official Gazette, Part I. No. 446/29. VI.2007.

(29] Act No. 167/2008 Coll. of 22 April 2008 on the prevention and remedying of environmental damage and amending certain laws.

(30) Decree — Law No. 147/2008 of 29 July 2008.

(31) S.I No. 547/2008 - European Communities ( Environmental Liability) Regulations 2008. And S. 1. No. 307/2011 — European Com-
munities ( Environmental Liability) ( Amendment) Regulations 2011.

(32) o vrstah ukrepov za sanacijo okoljske gkode, Na podlagi devetega odstavka 110. e Clena Zakona o varstvu okolja ( Uradni list RS, 3t. 39/06 —
uradno pre ¢i§ ¢eno besedilo, 49/06 — ZMetD, 66/06 — odl. US, 33/07 - ZPNaért, 57/08 — ZFO - 1A in 70/08).

(33) Presidential Decree No. 148/2009 published in the Official Gazette on 29 September 2009 (FEK A’ 190/29.9.2009).

(34) Prevention and Remedying of Environmental Damage Regulations, 2008, LN 126,/2008, Subsidiary Legislation 504. 85.

(35) Act concerning the Prevention and Remedying of Environment Damage of May 10, 2007.

(36) See The EU Environmental Liability Directive; A Commentary 143 ( Lucas Bergkamp & Barbara Goldsmith eds. , Oxford University Press
Inc. 2013).
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(37) o zjist’ ovanf a naprave ekologicke ujmy na pude, Shfrka zakonu c. 17 /2009.

(38) Nalizeni vlady o zp tisobu hodnocent rizik ekologické @jmy a bliz§ finan éniho zajisténi, Piedpis ¢. 295/2011 Sb.

(39) Regulation on the criteria to be used when assessing the significance of the effect of damage to species or habitats subject to special protec-
tion measures ( Official Gazette 54, 30.03.2007 ), Regulation No. 213, Record No. 21, section N 32.

(40) Regulation on preventive and remedial measures and a procedure for the assessment of environmental damage and the calculation of the
costs of preventive, urgent and remedial ( Official Gazette 78, 16.05.2007 ), Regulation No. 281, Minutes No. 25, section 31.

(41) Sbirka zakonu c. Lov om undersggelse, forebyggelse og afhjelpning af miljgskader (miljgskadeloven).

(42] Bekendtggrelse om ikraftireeden af § 4, stk. 1, nr. 6, litra ¢, i lov om undersggelse, forebyggelse og afhjelpning af miljgskader
('miljgskadeloven) .

(43) Bekendtggrelse om daekning af omkostninger i forbindelse med administration og tilsyn efter miljgskadeloven.

(44) Bekendtggrelse om visse kriterier for vurdering af, om der foreligger en miljgskade og om krav til afhjelpning af visse miljgskader.

(45) JEX LW T 2013 4E 7 FIMABKRE , i A4S L b AS R R SEnfil i , HAARMELL RS, R IIAARRK,

(46) P E AN RRZ R B 2013 ZRIAEE 5 G IR ORI 1A 01 A PN D B k) T AR 2%, 7E 1 37 A !
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. (22 MR BRI )
2. (2 B SRR E R B ) PO A
et 3. (2 T RN ORI 2 (1 %) (2007) (£33 +
4. (6T A PREE A 30 R ER SR T DB R M )(47) BT
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- 2. (il () R B2 £ 9] 2007 4565 667 ) o
PALTIHL)

(47)  Ordinance of the Minister of Environment of 26 February 2008 on the register of imminent threats of environmental damage and environ-

mental damages (issued under the Act on the Environmental Protection Inspectorate ).

(48] Ordinance of the Minister for the Environment of 4 June 2008 on types of remedial measures and on the conditions and manner in which

they are carried out (issued on the basis of the 2007 Act).

.21 -




GRBCGEFER) 2016 5% 3

1. R RIS RS T AR IR )
2. (H R R B S MRS T AT
3. (MR PR T AT )
4. T WL R RS 5470 .
" e T EXCRVATN
5. (SR e 4 ) B E BEAT 3 (it +
IR | 6. (BRI TR ARG P B 11 2R 6 S 0 %o 98 1 S 52 1 T AT 19 .
Do R
2009 55 5 SRR PRz
7. (L 4 N IR B AT ) ~
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2. () oF B B T R 52 PB4 O (2007 4F45 90 ) )
3. (RYFH) 2007 AR5 92 5AE1T 2004 45 219 54 (MR /KA ) )53) RGN
KIFF | 4 (RIS 93 54 IBITHS 220 54 (ML FRAKRIEAT) N54) (BAATHEAN +
5. 51T 1995 AFFREE 5 47138 ML 5S) B IHE)

6. 51T 1995 47K 45 L 56)
7 AE1T 1996 4R H AR F HL57)
8. 2012 4E R YAs vk

L CORMNAE O T TR A RPR S 50 3 10 P05 T2 A1 52 (2008 4F5F; 43 5 )(58)
2. (ORI M7 35 BR300 55 T8 1R 75 5 FRF 114 51 97 5 4 D SRCe it 1) o 288 S HG e E VAT
PROIMALE | AR A RLAE (2008 44 1 45) )(59) (LII5Lik +
3. CORANA L S& T7E PRI T TR AANROL S50 3 26505 1 A 1) i B 0 — o] | BRAT i)
I Bl 2 A SO AL E (2008 4F 109 ) )60

(49]

(50)

(51]

(52)

(53)
(54)

(55]
(56)
(57
(58]
(59]

(60)

5th Act of 18 November 2009 on liability in the event of damage to protected species and natural habitats and for certain land damage ( Ty-
rol Environmental Liability Act — T — UHG) , Land Law Gazette of the Tyrol, No. 2/2010, issued on 21 January 2010.

9th Act of 26 November 2009 amending the Carinthian 2002 Nature Protection Act, Land Law Gazette for Carinthia No. 4/2010; 55th
Act of 9 July 2009 amending the Carinthian TPPC Installations Act, Land Law Gazette for Carinthia No. 26/2009, issued on 30 September
2009.

45th Act of 5 May 2010 amending the Environmental Protection and Environmental Information Act, Land Law Gazette of Salzburg, issued
on 30 June 2010.

Act amending the IPPC Installations and Seveso II Installations Act, Land Law Gazette for Vorarlberg, No. 3/2010, issued on 2 February
2010.

Decree No. 92/2007 (IV.26.) on the amendment of Government Decree 219/2004 ( VII.21) on the protection of groundwater.
Government Decree No. 93/2007 ( VII.21. ) on the amendment of Government Decree 220/2004 ( VII.21) on the protection of the qual-
ity of surface waters.

Act LIIT of 1995 on environmental protection.

Act LVII of 1995 on water management.

Act LIIT of 1996 on nature protection.

Prevention and Remediation of Environmental Damage Act (PREDA) (SG No43/2008).

Regulation No 1 of 29 October 2008 on types of preventive and remedial measures under PREDA and the minimum cost of such measures
(SG 96/2008) .

Regulation concerning the public register of operators who carry out the activities referred to in Annex 1 to Article 3(1) of PREDA (ap-
proved by Council of Ministers’ Decree No 317 of 12 December 2008, SG No 109/23.12.2008).
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10. 22k (F}AE BRMREE (2013 4E57 678 5) )
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1. HRIE 6T BB AR R B (1 EL 5 1 4) (§§§§+

FORIIE | 2 SRR A R 26 S AT v sl P
- ~

3 BIRIZ TS, HA A DA 2 s DX e AL 4 i B — 154 G H )

L. CHE S T B3 AR R 451 35 1) 12 52 (2008 4R35 167 5) )

Gy
s | 2 A B R 5 132 2009 46)) oo
PRI 3.l A R Vi J 5 B e e e on s | (DT
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e, RIS B 2y S e A0 35 7 U7 5 AR 58 (AR B ) 40 3 R A ol B2, DR AEBLRTAR T, 5 TRy 346
Bt 5 A R il R B A £ B S A AR 5 (2 25 ) 1R D 1 A 2k A ) JEE AR O L7 5 R o™
— AR BRI Rk R A EE B G o N RIS AT IR A BOR RIS B, 23 R R B — 1 R B A
B3] B o AR G I R AL ST AT A A, (AR R 10 A2 25 (BREE) A Bt T I A ST 0 3%
AL TN B AE PRI AS B 504 R AT R ST T A TS A2 IS S bR R i) A 5 [ A
VLS DT 24 SCRYSEk , 58 B AHUREAR 5 SRR BT BR AR B 451 35 14 S 55 A2 JEHLAA F9 R 7 5
TEHRTT AR B AT SAAE 55 25, WA RE P PE RN o Bt , 22 v Je W BRI DA 1) Y26 — 45 il
PG R 2 36 1 3 E BB 120 R0 FH 9 Bl 60 455 PRI 408 3 1) S35 ALRCT WA Lol 6T I, S5 R
SRR, DGE B EHRA LI M AR SC A 3K, R AR 530 WA RBSHTIE R B, KRR
A VLA R il A2 A5 K AR

Vo 28 AL 5 1 L SR A DR PR 5 [ AL ST e 10 1k [ R TR, LR BT 2 AR AL B i 3

(61) § 1. Scope of application of Act (1) This Act regulates the prevention of and remedying of damage caused to the environment based on

the principle that polluters shall pay.
.03 .
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K JEPE M 8) (Code de 17 environnement ) | { f7 B & 4L ) (Code de justice administrative) |
(R AR FPiL ) (Code de procedure penale ) 55 WA 2 R A A& ORITKM 78 02 (51l , 76 CPREE 16 ) 26—
#: (Livre ler) i T 58S 9% “ S0 R B E TP 5187 (Titre VI Prévention et réparation de certains
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MBI SC55 WA A T S AT R A8 ) 3 55 N 2 1 TRl O A e i) IR 5 i T B 7B 58 I AT A
AN MR AE BRSO T AE N 5% 08 TR 2 B2 AT B4 R DG S AR R DU 0 A ) 6 A Y R B 9 Y s , e
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(62) LOI n° 2008 —757 du ler aofit 2008 relative & la responsabilité environnementale et & diverses dispositions d’ adaptation au droit commu-

nautaire dans le domaine de 1’ environnement (1).
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(63)  ZULAFARME 5 - P N RIUANE IG5 QWAL L) it th Bkt 2015 4R, 5 285 BT,
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On the Legislation Blue Print of Integrated Prevention and
Remedy of Ecological Damage . Using Modification of Tort
Liability Provisions of French Civil Code for Reference
Zhu Xiao
Abstract: The tort liability article of Civil Code is currently under consideration in France. The
objective of this modification is to achieve remedy of the ecological (or environmental ) damage per se
through ecological Civil Code. In fact, it is only a suitability legislation as part of the complete
implementation legal system in France for the of Directive 2004/35/CE of the European Parliament and
of the Council on Environmental Liability with Regard to the Prevention and Remedying of Environmental
Damage. None of EU member states achieve an effective advance prevention and adequate afterward
remedy of these new damages by simply modifying a traditional tort law or individually legislating repair
liability systems against environmental damage. In terms of this realistic legislation issue, with the
compiling of Civil Code and implementation of 2015 Ecological/Environmental Damage Compensation
Institution Experimental Reform Program, China should use the French experience for reference to
formulate the Ecological Damage Comprehensive Prevention and Remedy Act. Meanwhile, the Chapter
VIII of Tort Liability Act should be incorporated into future Civil Code after the ecological transformation.
Keywords: Civil Code; tort liability; ecological damage
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Shareholders’ Say on Pay: International Experience and Lessons for China
Zhao Jinlong & Jenny Fu

Abstract: Executive compensation is a means to reduce agency costs and to motivate company
executives. In practice however, the ever — expanding powers of executives destroy the effectiveness of
corporate board as a mechanism to manage conflicts of interest. This further leads to the lack of
pay — performance association and self — determination of remuneration by company executives. In this
respect, in line with an increasing trend of shareholder democracy, many developed market economies
have introduced various forms of shareholder vote on executive remuneration. This paper argues that
China should establish its own system of Say on Pay by mandating a binding shareholder vote on proposed
executive remuneration policy for current financial year and a non — binding vote on the implementation
of the policy for past year through company legislation.

Keywords: company executives; remuneration; Say on Pay; control
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Mo WIS, 285 U L 7 55 1 Y & e H 25 B %, JF i i (fF 6k B iR () ) (Restatement
(Second) of Trusts) (1959) . {fEFEH:E IR ( =) ) (Restatement ( Third ) of Trusts) (2003) .{ 5t —{E L1
) (The Uniform Trust Code) ( FFR UTC) (2005 )(29) 25 DAY,

(—) BE&ESERHE R

Ho— GG AR RE ADISEPRE R o (FHFEEER () YIS T (FHLEER) KT
WUEI AR , AT RS TR IS S 7852 500 (EFEIR IR (=) ) 56 399 Zc R I Bl s U Y 3
FAPRER = — 2R A QI 5 BRI R H MM 285540 R SCIUR e 1) 2835 B R 19 R W] g
(impossible) \AYJ SRR (impracticable ) 8% AF ¥k (illegal ) 5 = J2 4T A HAT — A B i 119 2835 I
e 2635 BRBR T A S UE I AT S A TR e R AT BRI HEE ” Z HE A I P A AR R B AR H
WA I 3 HE A AE B RS E . RAGHEI P T B 2655 B 19, O G H6 5K Wt an 2R
H IR AFFELAE IR A R Ry AN B3 19 2655 Y, 200 7 AN g FH 3 Bl )

H @B HRMB AL, (EFEEER (=) )% 67 FAE(FIEEEIR (=) ) RYEEA - XhE il iz
LI Y 25 S LU T o 1% 3R O T AR 5 P A A8 AT = 55—, VR 9 A AT ARy 30 R ) )
WA SEFET R AR 58 R E 1 2R3 H 0 J5 A F 4 RS R Sz H AR S AL TR A Y
BB R ATREN AHHEIR I o A FFEAH ORI W G SR A5 S A0 3 Rh s A FiURk 2 0 1 2t 21
ARk AS St X AE B 1 G188 ) R RO AR L (EFEIEE AR ) A7 A ille-
gal , S EAEAAT BRI LB Z Ja , MAECF B ik =) ARG B HIIRZE y unlawful , HARTE T
AATRE G AV SEPRZ T, — 2R C AU B AR I U & H Y 5% — 5 g e, Rl e 2%

[26)  American Academy of Arts & Sciences v. President & Fellows of Harvard College, 78 Mass. 582, 12 Gray 582, 595 -97, 1832 WL 2469
(1832).

(27) Ronald Chester, George Gleason Bogert & George Taylor Bogert, The Law of Trusts and Trustees § 433 (3d ed. ).

(28) Jackson v. Phillips, 96 Mass. 539, 575 =576 (1867).

(29) HA[SEEE A2 2010 RIS — (R HEEE ML) A st USB43R A i B 4E

(30) 1935 E(fEFEEER (—) ) A 13 410 R, M5 & A 18 1R, Alberto B. Lopez, A Revaluation of Cy Pres Redux, 78 U. Cin. L.
Rev. 1307, 1323 (2010).

[31) Restatement (Third) of Trusts § 67 cmt. ¢ (2003).
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JE RN ¥ 38 P AU U A 1 B0 . — 2l ad unlawful SEMAERR HbZRIA T IR0 A3 JH A0 (32

H =, ok 2855 2 S A BEOR T D e PE RN, A AT UsE I i, UTC 5 (FFE R ER (=)
X s 2 R R Y PRI, Al A B A il 283 T T T RE A 3 A ], Bl 4
FA R B IE G FE A A REBH LR I AU U (93 T o e PR DA S 5 4 M 4 W 1 X6 153 2855 1 I
AR, T2 A TE I B2 AT DA H 365 S AL D) 7 — 7 S ARG A 381 B %o 368 AR ) — 7 4k, o
52 b, TR AR S 25 AR AR b S AR U 3, PR, — M5 190 22 v 3 FH G AR ) 1330 <K 2K
TR R S ) B ol 7 AR U HR A B AT, BEAIR T 268 (5 T 7 1R 3 B 4R G N i Ho 4
AN Ty Al e

HU i@ SR B A b, (FHGEEIR () ) ZORE B0 Fe 2835 (5 F0 I 7 I %S Z 46 AR I
IR E R R REAYHEIL” (as near as possible) o FEMIE TR , 25 Bef % I8 ZHE Al 2IRE 19 H A
RESCIU T REEEE . ((EHGRE AR (=) )48 8 B a0 & Bl H2 3 J5 4 H 197 (reasonably approx-
imates the designated purpose) , X & BEHL " ARETE SCA DT T 5 “ R AT BER 3L AN [A] . SO
U, AN B R T A B R A PR AR E 1 By B R, # 2 A iE H 7
FIREJE T A B i T G B Y7 (B R R B T AR PR T HE A TR )y X G i Al R =
B SRR T A B I EAR X LA H 0, 2S5 T R ) T e R A R T A AR 7 T
UTC rp g3 AR 0 R BT B8 Sy )i i 3 S, REORZEE W P i 5 =46 N UR 26385 H Y AH —E0n
F770” (in a manner consistent with the settlers charitable purposes) [(33) 47 23 53X B 25 A N 1% 4k 22 4k
PR A ARUEI ™, PR SRR AB GE T © 28 i |, 263540 I N 2 BN A5 B i R {4, UTC
MR- S8 — B4 5288 MU, W stk s 30 T2k B0 J5 UTC B, S50 45
RS R UE N SE B RR IR . BB 1A% Ge i AR50 i P 25 4, T AR AN ROR) EE R 11
[ RIS 1 AN [F BB HESE

(Z) ENB A S BN HE R E

SRR 8 38 TR T 4 AR , AE R ATD SR AT AN 118 Tl 55 1 e it e B4R i A S A S 3

H— ez ERm N B, REANAENAUEIREER (=) )5 UTC Y K T kRS
FHUTAUE I AL T3 1 B e A5 A 0 28 AR LR SCAT A BR ) , B T JHE G T3 R s DU ) 255 - 8 174
N3 TR AR 138 P A SRAT R o 2SI B 0] Ay s A5 806 2 AR 48 H Y ik R T RE LA
VISEPRECE IR 987 I, I H R A 58 SO0 5 Uk BRI NS 22835 i 2435 5 JE I A RE 2 T Bl s )
T AE Ry 3 AR S U 1) 2 3 FH R I 2 g — P12 FEI 9 58 5 4R G D ik i SR A — B, 1R 88 1Y

(32)  [AA illegal AR5 unlawful 5 # VR R SR, (EU2 — 38 0 2250 o AR X A E B IR RN %A = e, A R X T BURF A
A AT IR SR A S [ SR R illegal TTEAR (R 1Y, J5 SR X T 0T A 1 S BRI SE A 1B B R FE SR BUF M & A e il-
legal, H.—, KR illegal AS{CGL45 25 B HEAR (H 947 LU ARTHEAS (BHLZE 0 B 45 1T ELALAS 738 Sk R S35 mlpd 2 A SR RN AT 3 1]
PATIAT I, 17 unlawful EE5E T ik DA FIXF A, BRIk (32 2 BURAR 1k (B RS2 BITE A 2 Fu i iy AN e AR A A
il Z Al P ICANAT G AR DA 3 e A R BOR , WM A I ey, AR I AR kA7 o RO AR B B %8007, 3t
Aol B B35 P RS A Ie) s, PRk, ] unlawful TEAS-REE ) illegal 4B T FHITR) B ™8 A o 2 LA 32 4 - (DU HRIE
ALY, we A RHE 2003 4ERR, 465 659 1384 BT,

(33) Restatement (Third) of Trusts § 8 cmt. g (2003).

[34) Restatement (Third) of Trusts § 67 cmt. d (2003).

(35) John K. Eason, The Restricted Gifi Life Cycle or What Comes Around Goes Around, 76 Fordham L. Rev. 693, 730 (2007).

(36) Edith L. Fisch, Changing Concepts and Cy Pres, 44 Cornell L. Q. 382, 382 (1959).

(37) Alberto B. Lopez, A Revaluation of Cy Pres Redux, 78 U. Cin. L. Rev. 1307, 1334 (2010).

<51 -



GRBCGEFER) 2016 5% 3

Ji e TP ATE R Wi FH 3k 1) S AR o S PP ke MO T RE A 0 HC3R) 1) 2 o 9 i N e i 24
5 H A BIARSCUESE o AN SR I7 68, AESK AR WS AR WL R AR Y0 0o L AnAR g A ot 7] ] BE R 82 0 T
R HUA A T H BB IR T 2 UM 32 4 A B B, AT AR I8 25 1% WL 5 88 A Bl e 2 B,
ZeAE N AT XA R T A 1) 2535 07 B0 B A S0 7 > sl e i ZUE R, AR5 i R X
PGSR . BURMEOLT , AARBCA i E TR A AR, B0 R 2R IR BOR TE R AT i
PP T E A REAE OGO AR I H s 16 8, 5 — R O0 T, IE BERs Al BEIN  Z4E N 0 4 8
RAEAR R BRI ML 55 E A el 5 2655 o b, UTC s M2 1T L5 T Ut B 1 0 o 244
SE TR H BRI B SRR A A0 , UE (R R 8 45 ZHE A JF H BB N e sl MU T
Fiftsz 45 N, BAGHEr AR 21 4R fE4EI =1 L Sl S FE Ak g Be R AE 283 52 45 N, ANl
PRI o ROt il A 55— ST BERI 70 T 2838 FR it B A B

HZ AR AT B A URIR B o 18 5 PRI AR B SR AT 288 R 4%
IAURIA AR, SR 7E T BRI PSR & — A SE A 23S 5, BV FR G N PN 0 R D A A2 At TEA I 4R
W 2K o AT RO (93 FH 5 252 HE N BRI i FA A R S A i 1) AR ) 3 B £ 1 H 37, e 2
eI , HkBeds B IiE I o SR Ik Be A i 1 IR N — Bt 2 2% sz T AR JE B2, Bt
SZAEAAREIZIH WA Z 0 (B UTC 25 405 ZRM8UL T FPar 5, AR T 1R A AT 25 (5 4T
ZRAEIVRIR IR, AR I AP T 285 (5 FE AR B TR AL 580 [, IR BEA% B9 T T T A 15 A
SRR S BA RE R BRI TR IERI BT . (15 2004 4R )5, B KT 2E (SR
OAES MR TR . A R T BEEBOH B SR A 32 45 NPT 285 8 4IRS, T 75
—SEH U AT RE M SR ST HPRIH S 9 A 10, i A RN AT RE T JE M BRI 2% . AT AN Rl RE
W A Y B 18 E BB HSUR I E W AR BT, B KA A4 LI i NS i EIRAT
REEFEARITERG o 15— T JE R SO AT 2530 7000 18 2005 4F FRRLARIN & T — T LE
UTC Z&FGE B i 25350, FEVFIRIE AR IZ R IA BEAR I T AR . I8 I8 A ST 2838 (R i JRin Bt
A% A ZESEAR G N SE BT I T IE AR Bt TR AR, S ik S B 5 25 IR R T —E AR

= FEE(E T R A 5 L H A 7 vk A R S fi

REEEFCI R I TE 36 [ 1 & AR IAEAF FE L2, (LA B 43 58— 48 B 1% 58 ) ((Uniform
Management of Institutional Funds Act) (1972) ( F# UMIFA) M (A E 4SS — F HE ML %) (The
Uniform Prudent Management of Institutional Funds Act) (' F#K UPMIFA) (2006) ##s7 Bk R 28 B 546
U AR DU e 4 37 1 v DA G 5 T A 46 7 125 v AT O 75 J5E 0 oA 25 1) JRe @ I ) Dt ) ) e 2 i
PRAEATHCH 2 S U v g A

(=) BEE&EZRB 5| NIELUEN

Ho—  UMIFA BRI A3E F . UMIFA U , Zoiod 584 A 15 101 R 28, B S B 2 m L) 4
TS BT 3 L BT 415 T S A e 4 ) (Y B £ 5 O T R R o 4 2R el TR I N B AR RE AT (L
FICIER N B 3 T TGRS LR 2, B S 2 n] DU E 38 19 1 g BT 45 4 SC A 7 48 I 3 4 it Jin i)

(38) Unif. Trust Code § 405(c), 7C U.L. A. 485 (2006).
(39)  Unif. Trust Code § 405(d), emt. (2010).
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KTHAd G T BRI o X Bh I IE N 1236 I8 SRS , SRR KA S S Ed . vk Be & 3
PR 2 2842 I (obsolete ) (AN (inappropriate ) 8¢5 A Y) S5 (impracticable ) , K -4 IO i il 76 56 4
AR ECE ER A BRI . BRAIBOH G A R VPRAZ R S TR R B G s0Z A & i) Hofh 2235 H iy
DASMA AN B o [FIE, 3200 AN RSN IS 17 o AT 0L, UMIFA i/ %8 45 A BR #  30H ,
AR W] LB R I N BR ) , 2 P 75 114 ) X3 BN PR A3 R s D) 3 (L0

H,UPMIFA B 5| A T 2835054 D B9 RS , [FE b UTC rp i 3 ol 0] 9 98 B K i) 72
M B HE , AR ALSETEAR G SCHAS b X T HUAS B 5 sl ] 05 T 09 o 26535 2 IR B0 BRI 15 A&
# (unlawful ) AYJSERR (impracticable ) (AN 7] fESZ BH (impossible to achieve ) 5{ VR 2% (wasteful ) , 3 [
TEZEE N B IS T ] Bk 4 B pyais B 0 g PR . 33 M B e S5 7e 4R g S 45 bR
1) H BA—3 %A UTC T ARU5 0 B3d FH 450 18 AR Y 5 3 R BEAAR R , (E A 3R
RGBS, UPMIFA Al A B DA A AT e 4% 1 A0 , BIVRR AT 32048 10 35 4 (9 HLAG) AT LA 2845 g
N ) T 42 B PR ) A8 e BR ), 78 JC 1k AR A5 40 5 A TR) 2 BsF, AT D W 32 e 0T B8 5 18 e PR 1R ot
AL 83 P 5 ORI BR 7k Be ke —Fh 05 X, U i e 1 — i 30 B s 0 S 7 &
TR, ARAU A E G S FE TR IS SO A DG I AR T s B MU B 8 0y B 07 T Y RS G A
DISEPR AN AT RESE Bl IR B 14, T 52 R A HLAG 6 6 A8 12 25000 ST, Ik isear 2 H kS C 28l i
120 4 I AU LL—Fp 54804 SC A5 R U0 2858 H 19AH — B0 Oy Xl HHZ I ™, EiE M S 2 K s
60 K, AL T L 42 5 ml a8 -1l ST s 4B SRR o 3K T30 WGV B X /N A s e 4 46 B 1 3 D A B
KRG XMW Y — TR A FEAAEAE AT, 1003 B 0 A3 AR e AR ae e, DU AT L3 ok 3 A 2R 3%
AR O B I R o X i 22 6 R v, i <5 ECRSU RN A IR FIR 1) 2 7T 228 1) , AR A [ A IX 5 B
SE o PR R A (1 R I B R N T IR AL 48 X0 i 5, PR UPMIFA 3504 56 3R 3 15 WG AR G R 4 1
FLE o

( =) S AR T f % B e TR )

AL DU 2 Xof 235 008 7 el Y ) 0% 5 T ) R0, AT S i DU X G I A By T 1 AU
ATHS B JE] ( The Doctrine of Equitable Deviation ) ,(41) 45 it 9% JH{E The Doctrine of Equitable Approxi-
mation 5§ The Administrative Deviation , & F F {5 5 148 B A% 55, DA/ FHL )y TR ) e 24 3 00 7= BE A% S Jin 4
BOAH . EHFETER () )M O T JF I A B AR, 1205 0 2 £ 12 25 36 W ™ R 6% A 280R
PRSI UTC I HIEA AT B 255U ALE 1 Bl B AR Ak o I e A7 O 5 )5 0] f) i
FAME LA = — 2 BEFEN A TURE A0, 46 oo al 38 26 1 K5 T8 4 1 S RS HE Y H 0, 15 e T DB i
PRl A 2% 3K (administrative or dispositive terms ) SH 2 R f54E, UTC ML vFikBeE (5
FEAE B, B ] DB SO AR B 25, 97 R TR B ik R AT B B R A g . b, IR A2 g5 N
(beneficiary ) £ 28 PR g e i PR B0 8 05 T A2 15 A BESR AL S, A8 RIOAL B 25 LR 32 4 A\ SCHF e il

(40)  Uniform Management of Institutional Funds Act § 7 (1972).

[41]  See Frances Howell Rudko, Cy Pres Docirine in the United States from Extreme Reluctance to Affirmative Action, 46 Clev. St. L. Rev.
471, 482 (1998). The Doctrine of Equitable Approximation 5B Af M E A R vl REAYHEL B, (HE 8 T 5T PR N AH X 43, 4
SCRR AT B B3 I, A 38 SCRR AT B 75 DU ( 25 L2 0 S 1) 2 1 R v e DR o 9 D sl v e O ), 2RI
K222 (A SRR ,2014 455 5 1,56 97 — 102 50) {ELT (B AR B Al B — R0 14 5 9 J 00, A s 6 X 43, i
HA Sy 7B N 3 258 T AT BOE BAGEK, EE R T B B 5

(42)  BOAAHRARE] 1935 AE(EITETR) M58 20L&, BILEF ARG R B E(EITETER) P S LxH7 B 2 50 7 LR
IR o
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Mo IR ARIA FH A AR SR A Y] SR TR 2 53 400 3 05 FE A0 A8 B 1k Be W] DAE el A8 3 2 3
(administrative terms) (430 53RN AT IB0FT 25 J5 00 75 2225 P Z3 0\ Q0 SR80 308 3 ol xfe L TR
TR A PR R AT AT o ATBOE 85 B A 2 AN 22 8 N B, TR AB SO & i B B K
AR GP S FE N SCH . ZERTAT AR EE N B O 0l 5 6 N AT Re I B — 30, TA B 7 it
HEAB T 8 2 0, AT AE N R0 AN T TURH 0, AN TS IX s DL 2 7E 15 672 A ik 2 7= AR 5
M., UPMIFA W2R44 1 UTC rhpy47 B B 50 A MUE N2 S UTC g7 B 2 I AR — 3,

ATIBCEE 5 L U] 55 30 AL S DU ) A ) =2 A A T — R R B T 22 P I A TURE 21 %) 47 10 T AN fig 55
PUEFE B s BEAR TEH0 H I 5280044 — % — AR T 4 YA BE (O FR T, i Be AT LAFRAT 19 18 2
T s B 0 St 58, I AR R GE HLE R SRS, RS T LS IR A BRI 5 =& A T 0] 1
5 RN 24 IS BN (IR B = B A — 200 7 Xtk 7. (R T E AR T — G HNE
AR o AL SE FH 2855 H A9 A& se sk 3 i o, 1A 7 B0 8 TR S T 2558 5 3048 B X 4 5
FERGFEMAL B H R R L5 R PN D 0] SR B 28 S, LU AN vk 20 0 2 41 T e PR 48
A B 2R ) AR TE FHATICE B R, IR BE AR A A S = B8 1 WG 55 45 S5 (5 FE 30k B
& B R R R HAD 2835 S5, 2 AT B0 B8 R NS BE X 2838 (5 61 B f94E th ek 28, & FAT
B B SR B 35 0E A R AR 2858 H R A A, IR aE A AN IA] o 30 oL DU ) 3 FH R 2K 4
N LA 3k 28 B, T A TIBC 25 D D) s AT ik oK . A an it , FEAR Z2 1% 00 T 1 Jist i e LA
B , B EBEFR N “ equitable approximation” BY,“ approximation” . I R i I (4385 FH A% 442 IR A& 5 H
PR G ANATRE AU SEBREE TR 9% i 38, T4 7 OS2 S5 2038 TR 98 S 3028 15 A8 Y] 52 Al
7R3 MEGLAEH, s R R BRSO, B s X I E A A TS ER., mT
Bt — N2 5 D MR U B 5 34, 52 FE N — M 20 2R (5 FE I TR Al 38 S X 52 46 N B hna A1 i
JEOU] (a0 = R AE VI FEIAN ] o A0 25 IR0 mT DASE T RS HG, 0l 3E FH 1 288 (5 3T, mi RUR
M3E T 288 E e B 2 4, AE H TRNGTE. 25 1, WA E S BCAAE G A0 0] 9 38
S ATEOE B R — R L RBAE T A by S 2B R AE N (RGN B R ARG W 7 (8 45
ROTNHR KD FE LR I

PO 5 [ 235 15 Gl BB U 7.5 JR R o,

5 [ 235 05 FRAT AU 14 5 R i A A FE 4R N T 2 U i 2 [ 3 1 A A X ol
A 4 L O BEE AL R R AN R B B A T AN TR o A ML ERA TSR SN 8 B A 2 AR R e Y
IRAZE I, T 38 >R T 00 P 2835 BEIR i RAL 288 I 7= (9 28 85 O A A AR A9 5 Bk . Tt ml ik o
SR T 1 71 RS « — 2 7 M S P XU, e R A PRy XU T 5 T3 B B 0] 4y 4 AR B T 7
AR Y S BN 3 2 ] B B 2V, DT s BB AR N SR R R W AR 2 4 AR L
HH, Sl TSR 1 2L A R

[43] Restatement (Third) of Trusts § 66 cmt. b (2003).

(44) Evelyn Brody, From the Dead Hand to the Living Dead: The Conundrum of Charitable — Donor, 41 Ga. L. Rev. 1183, 1186 (2007).

(45) Unif. Trust Code §§ 412 —413 (2005).

(46) Wendy A. Lee, Charitable Foundations and the Argument for Efficiency: Balancing Donor Intent with Practicable Solutions through
Expand Use of Cy Pres, 34 Suffolk U. L. Rev. 173, 201 =202 (2000).
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H— GG E B —20 AR U ik S 47 By 2 I, HOE I B e Y R, IR R B
H & —2iad. &5, R R A b T 258 54T, (RO E A aE R R AR T2 (548, €
I AT RS U o {5 Tl T 2 R T, il (YU 2R e 4 — U BA 52) @ I TR E MRE AR A
Y3 G, e 3 S BN TR B R TE B At I 7 7 O, A7 BOE B IS S ) AL (U H TR 48, (5
TR 2 B A s N B C AN UGE HT T 546, 2R S s W m S A TATBCS & s AT
HOH B NI 4638 F TR E L AR i BRI R SR I 2 4

HZ EHAF SR B 85, w0 i & F AT, fedl 5 835 1018 450
CAATRE A VISEPR L UMIFA 3E I8 i I, A Gl s DS bn” , R R B BAE, i (4i—
fRAEIL) , i & UPMIFA SRS A5 HIZSF I G — A A Gk AN AT RE A DT SEPRaliR 2% o AT 0 7
JELOU 3 FH A A v S TN DTS AT AT TR 21 A ) SR AR AR B HS 5 G AR s U ) 2 PR Rl e . HEuk, B
T UPMIFA FofilE 1 5308 FH AR PP A, JCIE R 2 (R B sl R B AR S AR N I8 0, o i
LU N AT A 8 D ), e 2% (R DR SR 0 Bt 3 R PPt P B o TR

FE=, AN JEUOWAE EANSE . BRARAT O B D D) -5 3 0 D DU 5 Y i 3 PH R e 3 P R T T
HA— 2 WA , EUR P T A A 3 P A5 2 PV PR 2R DT A A —E A TR 4 5
B DU A AR )3 P 26 P, AT 5 AT T 8 D ) 0 2% Pk, O ) D A B 8 s 3
PAALE , DTN 78 7 3RS )3 P 25 o RV AT RO g D ) ) 3 P AN Tl 6 M 25 3 e R e 1
T, (R RR 7 OICRE R DR B 235 0 7 B 22 3 T U 2 AP SR T-Be o

(D) B AZBEHRERRE

IR A2 (F FE L R T B A S 1%, FR AL TR Ty S 238 I 7 1 2 i WOH , (E= ) TR
N T R ) 9 FA R TR AL S o

Ho— 5% s WA NI SR TERLE o B G, RS FEE AR E Rk Nk, R 1E 0 I
IR ] E40 46 ek 5 T8 25 B/ IS DX AT RS T B, LU 9 4 N ) st i R R A Sy A 5K 5 T #1 J AH [+
. ZEEARIE I BAEPOR B EEIE, A A (2N # 5 2 F AR AN M s e X AEE
FIE M BT ZE AR AR G — IR I B8 7 3504 0 o1 ) 4 g BIR ) , L 86 2k e B 0k AN RE U8
HE/, EEAREFE ANBTT T A R 5, b 0N FLX 7 RE A I 12 10 I h BB o e, i B st
AT L 8 S U A0 1 2 B O T 26 o RS AT 53 4 D D) )i P 2% 7, D 32 4B N (32 I
N ATHIE 22 HEFR I N ir s T DA BRI P 238 W™ o iR 0 )3 P o, 3 i R i 2 Y
SR PRI SR o PR, T Sk A SR e B T By el o 08 A8 By SR S R I N i T B A —
B AR R FERPE N R O BT E 10 04 N6 R N 55 2 5 SO A TR RIAR SC 52491, T
ELAEE ARG R I, A R REAE AESK AR IS T8 I 2 453 9, o DA 75 — D TR R 3 o TR I A
RRERYREE . LU, XHR I D T R A S 4 A AR B A R AU A B T AU S R
ZAENTEGIEARFCP IR T EFERBAUPEAL B 07 30, 2 BUEFER I, T B 248 N s 15
B A Z AR 21 4F (5B ML SRR ZAE A A6 58 AR AU AL B 07 sUB0R 16 23 8 N sl R 2%
5288 N o fefa, UPMIFA BLE 225 8 N R] 52 M8\ n] LSO B 18 A 8 G SC 5 w5 TR I i ™
AP B B B UM R E A 5 T B BRI, B T RIS R B e . A, SE R

(47)  [EIE 41 513C,45 90 -95 B,
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ke TR, BAR BRI RA A SR P I A R EEZ 4 A S 5L # AR TR, (A2
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R URIAGERS | DT SRy 2% (4 4 4 38 552 0 ) — oS P AR L4858 ok e o 687 4 1) SR
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ED AT HAA TR I B AR, AR 2835 (5 1B XA 3 g L nT 7R AT & [R13A ZER i 2R L,
iz 16 RE RS R

(=) BaSRAREM = A AEFA

Ho— G ZRAEZE AL SR o ATRAE IR B M Dol FHAE AL IS0 A9 26 F , 3 2 O 25 ik 258 T I A
BRAPERLE R T AU U Y 25 A i 98 . UTC S AL RIS A AU 119 32 2 N B0 A 1) ik
B 5, IR HBE TR HE AT I A BT 21 AR A RESAAT o XM B B DUt ] By 49 AP R E , — 7 T
VAR T 260 R S SRS T U U U A T, A R o T 285 HE R N B R 5 5 — Oy T it
MR 1 IX PRI SMARILE LASE , BEAS LHEBR T W0 1R 16 25 TR 8 A9 T BEPE, PRI 1 2638 W™ 0 2 43
BUH L)

H= SR AR T . 5 UTC R — il R P A, UPMIFA X330 e J5 00 i R 7 A
=R SRR ARG R RBUH B SR I R . S AR G ik Bt A BUE s B R X
oft BT A8 AT T AT B S 55 4 B U 4 P o S =R TNV G R T < Y T S
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Development and Enlightenment of Cy—Pres Doctrine
on Charitable Trusts in America
Li Xiyan

Abstract: It’ s necessary to consider and solve the problem that follows the donor’ s wish and
guarantees effective use of charitable property when the charitable property can’t be used according to
the donor’ s intent. Cy-—Prés Doctrine was refused firstly, then applied, and extended in U. S. The
development of Cy—Pres Doctrine revolves the line fluctuating the dynamic balance between the donor’ s
intent and the public benefit. The trend of development embodies the feature that relevant legislations
merge with each other, guarantee the donor’ s intent with priority and exert the public benefit as much as
possible. Legislation Development of Cy—Pres Doctrine of charitable trust in America embodies that the
key is to realize the balance between the donor’ s intent and the public benefit. There exists the problem
in our legislation that the definition of the Cy—Pres Doctrine is undefined and the legislation is not
separate with each other. Legislation is not comprehensive and definite and the procedure of the
application is not neutral and flexible. So we should amend our legislation, absorbing the relevant
experience of Cy—Prés Doctrine in America, so that we can realize the donor’ s intent as much as

possible and improve relevant legislation that ensures the public benefit.
Keywords ; charitable trusts; charitable donation; America; the Cy—Pres doctrine; the doctrine of

equitable deviation
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On Civil Cases Accepting System from the Perspective
of Hierarchical Relationship of Action Effect
Yang Huixin

Abstract; Difficulties in filing a case and insufficient procedural protections are considered to be
two big problems of case accepting system in China. Civil cases could only be accepted when a declaration
is legally forwarded and the action meets the requirements of commencement of action required by Articles
119 in Civil Procedure Law, which is thought to have raised the threshold of litigation dependency and
lead to difficulties in filing a case. In fact, according to the theory of hierarchical relationship of action
effect, a case being filed means the legitimacy of action has been evaluated positively, while litigation
dependency is only the effect of the establishment of an action. The two belong to different status.
Litigation dependency occurs as long as a declaration is legally forwarded and has nothing to do with
cases being filed. Both Case Filing Tribunal and Civil Adjudication Tribunal can examine the
requirements of action, but the content they examined should be compatible with the procedural
protection they can offer. Therefore, Case Filing Tribunal should only examine the requirements of
action preliminary and eliminate the action obviously lacking requirements and can not be corrected,
while Civil Adjudication Tribunal undertakes most of the examination. Corresponding procedural
protection should also be offered according to different conditions.

Keywords: requirements of commencement of action; requirements of action; difficulties in filing

a case; procedural protection
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The Logical Origin on Comparative Law and Localization of Issue Preclusion
Ding Baotong

Abstract: To analyse the effect of civil judgment systematically, we should not only distinct
determined civil judgment from un—determined civil judgment, but also differentiate between text and
justification in a determined civil judgment. In the justification of a determined civil judgment, the fact
judgment possess preliminary effect and the legal judgment possess pre—determination effect. Compared
with issue preclusion, there are essential relationship and distinction. They are all procedural effect of
the justification in a determined civil judgment, which is the essential relationship. Issue preclusion
does not distinguish between fact issue and legal issue, but preliminary effect and pre—determination
effect must distinguish between fact issue and legal issue, the essential distinction.

Keywords: Res Judicata; justification of civil judgment; issue preclusion; preliminary effect;

pre—determination effect
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SELAJR o T RRBR A s SR RIS IS, 3 4852 1T RTTRER B9 DU SR RIS R R o (HUR, )L 20 fiE4D
80 AR LUK, 1 T A H AR B 2L RIS AR R B W5 | AT, XHE G AR AR 2R 7 2R 1
Rty Pl a7 e 1 AR v 2 B R T B A S SR RIS Rk BB AR LR S TR RIS IR R i £
B L2 TR R R B g, F 2 A R RS RS B R TR E A H AR Y2 IR IR e A R, BR
FHAEHACIE PA I 2 G0 SEE AR ARIE A AR (B Eh T FR DR 3 BHE 55 3 SR 5 B A 3 1 7
AT AR BRI, DRLROS S S AR A 20 o RARE A 8 b, OF BOAP R L EE B AR ARB IR R 19t
Bz

ARG P e %) 56 [ (RS R i ) R AL SRR A 2R AR T ohe I R 3 ] 2 B 0] 8 S ik (L R 5
FEFIL) AR . SEREE 2 T 1962 AR IES A By (BT AL #) (Model Penal Code) fEid %242
TH:2e Aty s ] FEL 08 56 AR A9 3 Al | Rk 5255 DL RORA BB IS 47 A T IRIE RS MR . 56 B2 —A

s JUIRAAIABE R % 5
(1) WM ONEZEFRNITEL) IR ARA R 2014 457, “BIE 7 o
(2] XTIREREFFOLIRCERRZ G, S WA SR LI RHNE « LG 5 ARk |, BN RO R At 2010 4F R, 56
103 T T,
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i % B (RS A o ) AL SR8 1R R T

HRF i FE 2%, 25 PH X0 4% 9 ORI A GRS B o A Bl Ay FRA R [ (SE [EA HiL) 25 18 44 (US Code
Title 18) 1, {EAEAF 4 BEAYAR , 265 K 22 KO A9 TRV S L R B0 R ok ol 2 1 52 38 (RS R vk S ) 1 TR 20 52
Wi L5 DR, R PR L ) 3 25 PH 35 Bt BRI ik e A ) 1 1 S 5t ™ A 1 B A2 IR, R 1Y )
TEFVBIPRE CRET IR I 80 A5 — P B 1 Bk O DL 51 o A, 7 CRETE A% ) RS2, 56
(R P2 B R WA ) A, B T — 2 AR B A 3 ) e RE A S, CREYE TRk ) AT DL
e S L A T

CREE IR ) 2 By LA LR I 7 AR I B 52, AR 50 A S IE 2 A0 A B R &
TR AT 7R LA 5 ML 2 Ky 75 (451 2 (RS TR 9 i ) B 17— A S8 B A B U A — AP R AL B0 20 10 o
JETEWOUL Y EL AT 2 22 T (B an CREE RN ) S8 TR IR O A YR BUAL , I8 7 T Z R i), (B
TOTRI A ) AT L O T35 VR A BRT =2 A 4 ) AR AR SO R A — A B Ay DG B A 1] 230« 7 TP 72
WAL O RILIRIE AR T, ) CREETR R ) R R IR A A 2 2 b7 AR 56 [ 35 4 0 2 TR -
F13I (George P. Fletcher) AUHIFSE , 75 20 4D, IR ZR 0 32 2 [ SR BB AL 55 bl e AR 3R
IR R =R, BRI ]  = a0 d Ao L0 P L AR A R IR R e e a7
i O AR IR B L AR A, BB IRTT A (actusreus ) 5 AL AR 025 (mensrea ) , Hil # 2 W]
SRR B A T, I 55 D) S IR A SR 4 P )

=3 (E =R ) EEE R RIRE AR IO ARAR A AL B 5 53 =SB 2 KT, BIAL B
ZFRT SR BRI TENAR DT . TS BB AT A 1 SRR AT b AT G HR A5 7 2% LA B CHAt R 1T KL
JIT R A A A (AL 38 2 LA A I 5 T LR LA ) o A6 M LA A AT A T o e i 1
(4, BAEBISME LT, A RAT A2 TE A0SR A 25 5 T 5 SR R ol Bl A IR A, I ] DAHERR A7
B . AT AT A M CEA O B A A TR Z 5 i Bt — P T o AR HAT R 52 (Bl a2 &
KB R TR LSRR BN R THERE ) , B B A N Z g T, I, 8 SCE AR 5 i
LS RTTZ MR — 2 B A C R, — Moy oAl T i =)= 09 & 4 n] BEBOA E 1

(3) FFCBIYEIR B () R, see Sanford H. Kadish, Fifty Years of Criminal Law: An Opinionated Review, 87 Cal. L. Rev. 943,
948 ~951 (1999).

(4) KT HEJEMEA) BT Z AL, see Paul H. Robinson & Markus D. Dubber, The American Model Penal Code: A Brief Overview, 10
New. Crim. L. Rev. 319, 319 —341 (2007).

(5] “JEIRBAAR” (Verbrechensaufbau ) 2 7 i 224 i B A&, 7608 B 62 I, I — AT 8 55 22 X o 1) ARE 82 N 3 BAT A3 BT 45 4 7
(structure for analyzing criminal liability ) . MIIREM: LUESHY M 17, WEAR P ME& it D REFEAS — 2, I8 4 Il 2 b i A0
SRR R AR IRIESEIR L2 B T ST T4, R E T AR

(6) George P. Fletcher, Criminal Theory in 20th Century, 2 Theoretical Inquires in Law 265, 268 —273 (2001) [ hereinafter Fletcher,
Criminal Theory]. BT X =M LIS, TRI6 - FREMIAHR H T —Fh BF 18 AU 4L (holistic ) JBIRIB A %, see George P. Fletcher,
The Grammar of Criminal Law: American, Comparative and International ( Volume One: Foundation) 55 —58 ( Oxford University Press
2007) [ hereinafter Fletcher, The Grammar] .

(7] See, e g., Wayne R. LaFave, Principles of Criminal Law 157 ( West 2003 ) ; Joshua Dressler, Understanding Criminal Law 85 (5th
ed. , LexisNexis 2009) ; Richard G. Singer & John Q. La Fond, Criminal Law 37 (6th ed. , Wolters Kluwer 2013 ) ; Andrew Ashworth,
Principles of Criminal Law 83 (7th ed. , Oxford University Press 2013) ; Paul H. Robinson & Michael T. Cahill, Criminal Law 114 —
117 (2d ed. , Wolters Kluwer 2012).
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I (LR

Pa 73 (B DU A ) S AT SRR R AR IR A R, KRR IR A RS 2 B A SR AR B AR R AR TS
TET AL AR T AT SR 0 T A5 U A A e 3t SR I 3 ) (B PO A ) B R R R L0
DU il B PUZEAF ) 1 DUAS A 2 )R — AR — SRS A TR 5 o6 &, R =z A AT A — A
ZF JCIRMANBERLAL o FEIX PUASEEEZ i AR AR F LT T AAR AR S vl A3 6 B2 T 149 3 il )
AEARAT R H LIRS B P AR 4, 1923 (ol DU 0 ) ARAARAR 32 A S AR AR 2 4 4 2k 57
fiio Forp JUAR 32 M 32 2L BRI I AR AR (A0 oR AR ) R = 524 B8 (A0 ks #ioig ) 9 1], T
ARAR BRI R B WG 95 AU TR T 4R T dh RDIE P QR AP Bk 225G 2R 0 A, 76 DU o] (i 1
)RR ZE I iy (IE 24 B 15 SR SORER) B/ o HEBR AR AR PR 2 oy ™ T8 TR R 241, ik
MAE LR ZA

B2 AR 24 3 S 1 22 R it 5 [ (RS R gt ), B JEERIBC T MR —FhARARIB A R W7 AL
1 A RILE 138 5 350k (4 25 K IR 2803k — () JE, LA g 3R A0 TR 1 R 3R 1 i FIE R AR 525

He
LR

A O AR AR R R SR

A7 SRR b, 08 i Y 3 AR SR T AR &R AT LB 12 17 20 % 484 - B v (Sir Edward
Coke) B4+ 1J—]3E“ actus not facitreus nisi mens sit rea” ( ELIFN : WR B EAN ALK, ARAFT A
SRR ) U0 L SR AR IRAT R AR AR O AT AEAE BT, SR A e AR 200 2 Y BT LR BT
At (defense ) , B ANIE 24 B T2 B SURERS DRI AR ARG , 29 & TAUAR S 2 A9, il I il
JLARELAF: (offense ) S HTAE HH (defense ) AHH I 51 B P K mE 120 oAb, 76358 7% I, BARAEARIE I
HPUREFh X0 o 1 A6 5 i (justification ) 5 5EH 3 1 (excuse) , (H W5 2Z [0] 4 X 73 BA Ry IF AN H
T2 LS) AT DL 5 i P A SR e A R A PN RAE 5 — AR SR B B SR AT B AR AR L
A, MHUEFS R AL AR 2Z AN I ST O 3 25— e URk R th b R IO E S th S E R b, (B
e, T E P A AL SRS AR R AR X PN 5 TR A7 AE— 2 1 B o

(m) LREHERBEANFIIRHE TR

G, TR @ EM O HLIRS R R Z T LIRS S U IRAT R S AR O A, S BUT A PRt R

(8) XTFME=/r (& =K2) LIS R TEICHR, see George P. Fletcher, Rethinking Criminal Law 575 =579 (Little, Brown
and Company 1978) ; Wolfgang Naucke, An Insider’ s Perspective on the Significance of the German Criminal Theory’ s General System for
Analyzing Criminal Acts, 1984 (3) BYU L. Rev. 305, 305 —321. &3 3¢k, Vel. Claus Roxin, Strafrecht Allgemeiner Teil, Band I,
4. Aufl. , 2006, S. 194 - 197 ; Stratenwerth/Kuhlen, Strafrecht Allgemeiner Teil, 6. Aufl. , 2011, S. 62 -72.

(9) ZULEEaNE Do 8 40 ORE) , AURTR A I RL R 55 08 i ieaE 2011 4R, 55 47 T,

[10] See George P. Fletcher, The Nature and Function of Criminal Theory, 86 Cal. L. Rev. 687, 688 (2000).

(1) ZUW[EIFEE - T3 (EETNE IS IE L) , 458 B3, 2 h o) 2000 455 2 1], 45 268 11,

(12) 3 3 20 122 G AR S A K DE SRR Y AR SRR A 2R 22 it B 45 SUZ IR ISR SR IR IR 3R , B 43 g S A P 2l f0 SR A (22
PERIRZA ) SRR P M sl 57 A 70 2 B (HURE ) (S WA RRAR : (SRR ) , JUa R4 i Rtk 1987 4E R, 55 46 — 47
TU) , IX AR RRAE e A XTI SRR il ) DL Ak o DAIRAT S SEJR) 1) SCHRSR R, — RO BURR S RO AN S AL IR A 2 b, T
FH R G IFHNTENE, See, e. g. , Fletcher, Criminal Theory, supra note 6, at 269.

(13)  See J. C. Smith, Justification and Excuse in Criminal Law 1 —126 ( Stevens & Sons 1989).
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i % B (RS A o ) AL SR8 1R R T

AR FARIR ISR R 240, B FHiatE e LR i iR R 2 ik 2 — & LR E” 04 —A5E
RS YR T LB T 5L AR O A HIP A Bk R HE B4 TILARAT 0 S50 900 i 1
AUAR A, QRAFAEDUAL SR Hy , AU AR B9 nS7 B0 T AR A5 . e 5 Z, SR AR S R A0 SR A i A HE 5%
8 RS a5, R B oRk g il B T AR A Z AN P 3 AL SR AR R OOF A & — e B i 4
1y, B IFANBEFE 4058 U A AL AR 2 5 AT i DI RE

HR A B EP D HU SRS R R Z T AR IR A B L JR AT 50RO A, HUse e tr ARy
ABIRZA Z MG , 3 AR 58 m E R TR R FURIA A TR R . TEXHURIZ N, biatd th A
SERAE AU AR BT RN, T2 Bl A S R () a5 E 4 1) R AR B Y o WR AT AT
THEAACIRRY IR, IS A WAL |- (prima facie) BA T Al Sk, i FAEX LR Z T, 5 E S0
NEEA A R AT, PR T Rl A AT LASR R SR 7 S e, 39 P B4 7 3k b 2 1T ) T S50 2, DT 3R
TR R B Pe U5) (B, BT A0 TR M SRk A S0 TR B S o T th RS 9 7 48 T RS R 3L
— PP AR, IR S RiA R 28 T s e B AR IR, Mgt A R ST ] Bt . sk
L AR E AR SR A IR SR o R 4N R Qi A Y o 98 BRI R B IE R ST A 4
PN E T, I8 IE T 4E (burden of production) 513tk 35 /% ( burden of persuasion) , M\ 3 [FE 4N i E Sk
A T ICIREE N A AE N T AR IR A TR i, OIS 2R ST IR R U IR 54T, E2E Hi A
SRR, B EBIIMEN T , ENFELE R BLEE (affirmative defense )U16) i 0 T A" 1 B 5 A KA
IEMATEAE, T, A5 E 59t AT HURESE th RO PR 2 A R 19 X TR S BT &, L AUA B HEER &
FRPRBE AR EE X T NI &, D03 S 2 38 B AL 3 Hle 1 SiE B R B BT 070 g em] L, AR T
BRAE FE LIRS 5H0RE B Z RN OC R R B8 1), 7R LR AL AR IR AR &R B MR
FEH B ST G | 23 1 WO PR 2 2 1] 06 ZR A

(D ESUEREEETHANRRARERE

T E AP LIRS R R A OO TRt B TR AR 240, i HAEBUAESE i oA S0 E S ik
Fh GIEFEF X, AR IE S ASE i 5 90E F SR, — 7 TS S E R S 3 SCA R
ROCF BRAR T AR th A i i #2 S B ATCSR IR ATE S B XTI X3 i i A KR i
S5 5, AN XA IE S A gt 5 S A il SRS R e A G R IR 3R [ A4 0 2
FATIR - I (George P. Fletcher) 7 15 , TR LRI ] — i 2548 A0 19 7 251 R 4E J7 2 (structured
legal thinking) , XA RLE ) T BOL™ 4% X 73 1E 9k 590 H il — D HA kg i (6]
UNTE 2B L) BT R, AR RAT R A ASOR 26 S it 1 5 1 —A~ 5 5845 = e (491 Lok g ) 14 A )
AV R R AT I NA BRI LI, F PR AT o AR A AR (ks o sl & 4R 1) , FeT TS
AT o 5 1 R ) R GE T AN TR] , 2 56 vk ) £ B A — P 8 3 1) kA R 4E D7 2 (flat legal
thinking ) : 3% 3 25 F AL A2 HERDHURE S 2 75 HAT“ B BRI (reasonableness ) , LB F AT 45 th BA7
GHME, AT U S E ARSI, 2 TIESF B 5 5EEF R XA S, W8S

(14)  Fletcher, Criminal Theory, supra note 6, at 269.

[15) See Markus D. Dubber, Criminal Law: Model Penal Code 186 —187 ( Foundation Press 2002).

(16 FTiF“ BURHUAE” (alfirmative defense) , S48 Bt AT EEE i 325K 10 5 52 9 BLSE 1, ELAR H0 A 9 B by SR 8 A 14 A
CAN R THE TR . AR BURPURE” 46 B TP T B SORERs a0 RS P LA i 20,

(17)  See Dressler, supra note 7, at 67 —78.
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2L 18

(O Wl vk AN X P IE S0 i 5 50 35t AL, AU S AT E FE BB, i B -5 8l vk
AR IEAFAE WP o . 165G, TE A0 ol R S8 7 3 oh P 40 35 OB A8 SR AR B . S — D AR IE
MR A F TRHE AR, R R85 2 B, W2 A B TR A AR X B, B AT o 7E
T8 IR AEAR P, 1 HL SR ARSI B TN AR 1 52 4% 3 e S B AT o (R, 5 — S i
AR FE—ADTCEE B, B8 RBEA AR T A A M AT, A A BRI FE L
SRR, FOR R AT A AERS BB , BT ATRAT T Jnt o ph b ] W, TE S A i A S8 =
Y A P TR SO AR TR] 4y, 6 T EL A i S P A AR 3 T 5, 46 AN RE G AL P 3 =2 TR e T 18 S B AY 22
S0 R TIARAIAE AL, 1E A3 b MG 3 e A9 Xt HA BB A T S 4 R vk Y
B 28— N Bl sl R 53 Sh— A TEAE S I 5 B T A HL i AR 5 A AE T sl 52 003 17
L OB A IE A, B AR B = AR o (ER, 2R — > AT B sl 008 — RS A A
FARFMNRE, AEXFROLT , d Ao AT B 59 FURSEH i, SO0 3L 3 B AR HT, N e 6
Bl B R AT AR AR AR . B, i MR U5 A DR, AE YA g el 5 S 3 i A A T e A TR
(o BN, 2 — A ANAESERERAN T BB, Al 9 AT S BRLE S — i I 25 A gy, (R A 4 52 o
AR , XN IE AR th gk B BT BGH 1, XA B0 T, 47 0 AS8R Al DR 5 1% IE S5 th o
ACBIR . (ER, A2 RAT 0 AAE SR A T D ) I A i AT 1 SR — S8 o o, T A LA 32 A A 22 1
ZIEE e DA POEERITION , IR 247 N A e 5 X — 98 9 o A 2R 1)

= (BE AL L) = SR IRE IR R SR TT

P TR 3 3 W0 AR AR S A A AT AR P AT TR R < 5 — R pUBE R A SR AR AR I
B BT , A2 3 B 2 AR SRS TR R = AU AR RS2 B, T B2 S BON TR EAE R BT RE S
HBGTER D4R AR A% 5 26— FEDURES th Z AP KR IE A iy 55 9 gy BEA AT AT IE P B
B, WASFE B L ARG . IBA VRIS ik 2 AUR B (RGP ik i) R iR 7 i ik M
SRl AR AR AR R g

(=) (ESERIEH#)F 1.02 FE 1 K(a)FAFE 1. 13HFFIX

Xt T B ORI 40 A AR AR IR R I, 5 1. 02 2750 1 3K (a) FISE 1. 13 5505 9 U B KH
B,

B, A 1,02 55 1 3K (a) BUE , IUE A TRIR Y 25 20K — B H B ANTR - (a) 25 IR AT JCIE 24
Pl T TE A S b i S A M) 4 sl o I e S B 5 A 3 S BRUE  Z SE R AT . A
KL X — A B E R T ORI i ) H 9 B R , (DA A mT DU & 1 — A 6 TR AR E
S, BIAR AR ICIE 253 o sl DO S0 S o 1004 AR i sl 2 3R i i ol S92 o 8 3 o A e i S S
fEEZERBITT N X —ARIRAE s A SRR L A =2 - B — AR RS XA AR 1 i
DN £ 3 IS A T O AT T S B T SR AT s 5 L AR R TCE A S AT 5

(18) See George P. Fletcher, The Reasonable and the Right, 98 Harv. L. Rev. 949, 949 —-983 (1985).
(19) See Dressler, supra note 7, at 218 —221.
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i % B (RS A o ) AL SR8 1R R T

AR TCEH SR AT R . ARRIR 78 CBIEIRE ) X AL AR 0y B v, AL 5 18- ik AL R
B AL T L B A PUaEEE i (JCIE kg el o AR R ) X R A Ty o A A
AN,

HR, G Ry OB TRV ) 55 1. 02 28505 1 3K (a) HJ2 D T AU SR ZEARPE R T #E , K 4 26
11325565 9 UM IEF XL IR EA R T BAARRE . 265 1. 13 558 9 e, “ AR R Z/” 245 T 51
C1)XFERAT R, (1) IXFERYRBETE IR , 808 (i) 17 S5 5R : (a) HALS TIRR TR i B 2% - 17
Sy B (b) Hf e 1T @& AILAR O AR 808 (o) B TIZAT B —A 58 F F i 8UE b i
(d) 5 T AT RO BUEE; 5l # (o) 08 B REAH B I 1, X — B AT LA, (B TR
B T LIRS AL AR A G FR P A, AR R (RGN B ) 5 1. 13 45(10) AR
R, SARZEE” (material element ) JEFEIFAE L[] 5 BT A A EEAL S B A M 53 AR T A AR S (1)
FUEZAL IR WA B 7R 10905 3 808 FR LA AT R i s e R, 503 (1) A7 i 9 TE S A3 i

i F H AAELETC ORI SR IR D I . SR, 568 1. 13 452(9) M (a) L (b) . (c) JB THTIE M
CSLARELET A 1. 13 4555 9 B (d) L Ce) B THIB B BIPZE o MEE 1. 13 2555 9 K (a) .
(b) . (e) XFALAR SAREAME” R E &, AL AR B B B 4G = A SR 58— A5 & TR IR A0 TR A7
k1 (criminal conduct) ;55 = JRIRAT M ICIE ML F i 55 = JLARAT M JCTEH 55 20

P AT L, CREETRE B 55 1. 13 2558 9 FOC TR R SR B e 555 1. 02 2555 1 3K (a) X
TR FE RSB, L85G BRI, FRATAT DR B, CRETE R i) SR 0T —Fp =43
(53 =B 2) MRS IR R AR — B 2 RIER 7 BB A& TR &R RSB AEEXNS DA
) i B 2 ) i S S T e 3 B A T S o A =2 fE R AR AR AT R 5 5 B 2 A TR A AL R
PRTE— R L Rtk RS B AR ek (JCIE S i) 5 55 = B2 IR LA T A2 1 P H:
= TE YAk B 0BT A N A2 T, BT R B A TR (E A F i) o T IR (B
L) AR DG RIS S ] BEAGAR =B 2 1 BAREE R

(D)E—ME: (HERERM)ILRITH

R CREETRE ) (9 3R , JU R BT (25— B 2 2 L AUAAAE AT & SRR B9 AR 9B 47 A ( eriminal
conduct) o I iR AYIE X BAJUIRAT MR — 2R G UL S A E WL BRI BY 2 A 2 T ik
SR ARSI R LR T SR OB AR BT E S SRR R AT N E LU IR

1. BN EH

CBEVEIRE B ) BLE AU TR 2 A = L AR AT a3 45 BT IR DL S R OC R

T, (BEERN ) 5 57 1 JeAT A B TC AU R B A J5 0], 33— Jirt ) AR B A R 31 T 3 1L ) 5
2,015 1 30 AR BRAEH TR R TS — M BAT R A St A3 ReVE A A R Y
1R, AR AR TR o 4% BRI AN 5530, AN SR A S AR A sl AR S s oA A iR 3R . AR AT R

(20) WEMEMISHETT = , (RS L) 5 1. 12 2058 1 SO0 - “ BRAFALAR A9 405 B HE B & B SE B9IE I, A2 A0 E
FIRIZAR . B2 CAETEN] 2Z 0 i Bt A TETR . i T PO oy B T RSS2k ) B8 A AR TR 220, DR S0 470k 2 oy
YTEWI ST ARG FRSE AR, CRETER A L) 5 1. 12 20348 2 000t BB BURK B IE WA SEAT At T I HLRE , SR i AR —
SEMEMITTE . (EU2 B PR, B A B ARIBURGTAR (O UE I S A9 W B0 T, R 2SR AR 10 5, 9l AN R 224
RGO AR (ORI R ) 58 1. 12 2858 1 3K a T DAY, JF R 5 B3R S OR3AE B8 At B B2 5 s MRS 4000 55, UL 473 9% o
KGR, 1] EL A SRR 2 BV BE A REEE o 6T RN 5 1) Yo K 4 1 IE WY B A Ay SRR i L85 188 75 B A 7™ 4
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RPTCACAR" B A Ji U, B0 45 (%) JEVREURS 2 A7 O, B0 1Y B )y 503 100 50 2 1Y) b 457 0 2 AN e A U R
(20 AR (RO RR ) 38 2. 01 25 HLE A7 M B2 2 ZAFEAE Jy (act) 5ANE S (omission) |, I
HMEISCHLE T 5 (possession) .

S NER . FEEEE L AR R ERIEARRAT IR, ] AR IR A4 T AR SR AE S, AR R B
KRR — RIS AT RIS 122 e BRI TR T ) 55 2. 01 % AF A Beh% O I B2 A = PE” (vol-
untariness ) , X 5558 1k 19 TR 2 — B 2B MR, (BIYETRVE L) IR A I IE IR AT 4 A &
PE” ME MRS 28 TAREA G BE” IR 28 1E 448 (a) IFHE sh B H 528 ; (b) TE LR 8
BEARARAS T Y BHARIZ 35 (o) A TREIRAR SN B S VR Bl il AR b 9 W5 s P 5 RS I 34 5 (d) —Fh B
iz 3, 763 AN IR BT HIFARAT o A BRI B i %5 0 sl 3 e 2 00 7 (R TR ik ) 25
2.01 Z555 2 5%) o X R ANEU I E T AT ARy w) i S e rh P S D 28 1 A B A vk, IR
BAE R SR HEAR S B 14551

5 AE . R AR TR S AN E T OO AT B A . (RTE IR L ) 5 2. 01
AR 3 FOE , Feli— UL IR Y 5T AT AT AR SEA T A B AE R AR, SR AR R 2 3R 1 2 A B SO
TEAER JE DAY BOZ AR 8 R AT RS T St Fir AR 2 AT R 8 55 o AR X — B, (BRI
B ) AN BREHE US54 PRSI AL, 58 — P R 2 4 AR g 55 ((direct omission) , B
TR i BRI SR A A A0 R 5 58 ZFh AR A [ 422 (A AE S 355 (indirect omission) , B RGEE
AL AR FERIASVE Ry m] LIRS AR AR 24 T B AR S B 7R vk B 2 v BRIl i AN 2
KRR AEX T R RAGE SRS BAE Ry 55, MIAEAE H 75 i S B i P I (principle of
legality ) {716 L2

B R . BRTYE R SAMERLASE, (BEREBL) 25 2. 01 4556 4 S MLE T F6A R A Al
ARZKFRFRAAT A, WARRA N SAG BB 2 8 A ), 508 O IR B A W s 2l 1
SR UARBRE LR Z A I 2RSSR ERIS b, X FHREA 2R E TR IS 2 ARE R, H el —Fhh
SERER =T RIE A R AEAE— B A0 200 ORI i ) i axX — R R B, 15 BT RB SR AR
QR N RAT sCE W2 R A ) AT BRSNS (B3 FL R IR BBl A 10 42 1l
IKEN) TR ARESE L I IZ A BOIAIE ") o DAFEAT WER TR 91 , 4 SR BH 2 A7 T ) S5, 3 4 o B A 455
A 5 ARG Y IS AN FTE WY , 3 1 — B[R] A8 , (BTS2 J5 AN B inp b 22 Mk 28 A 1k 3] —
Bt i), SR A R AR 2T

HW X TALIR AL, e F AR R — U DR E R, BT HE AT A S0 % 0™
PAIRAE ST LR LLAL , (BT ) B AR —FPE R 45 28 . Bian, (REYE IR ) 5 211, 2 S5 (2
A A T FERDIRAS ) BUAE , 170 N 8l S (At A Kb T 5835 FT RB AL T8 32 S8 Tl 3 7™ i S R4 3
AIfERCIRAS AT MR, B2 R . TCIRAT N A2 AR 13, W SRR S A8 ) A B0 A

[21)  See Dressler, supra note 7, at 96 —99.

[22] See Robinson & Cahill, supra note 7, at 141 —142.
(23]  See Singer & La Fond, supra note 7, at 38.

(24) See Dubber, supra note 15, at 35 —36.

[25] See Robinson & Cahill, supra note 7, at 144 —145.
[26] See id. supra note 7, at 146 —147.

[27)  See Singer & La Fond, supra note 7, at 44.
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i % B (RS A o ) AL SR8 1R R T

NJIAERY T3 104, 33107 4 LB A S HE IR R GRS

PR B TAT ARG FE S R LS 20 S SRR e A —Fh 2 2 0 B AR, 23817 R 2 B B
SRR Z B AT W A 2R S A 4R AT o R B ) b 6 DA SR AR B X G 4 3 S FO0 TR e
AR VLRI AT D (B XA BAGAT R E LR RAZ O AL, BT AFRZ R B RIS R 9
CREEIRE: H) 555 221 1 4556 2 30HE TR, B4 M ATER R A AT, 3K A4 T R 58 02
URAT AHCRET AN T R R TE AR

B, (RSN i) JB X6 PR SC R A R T IR AE , 26 2. 03 2 (AT A 54 R Z MR CR) &
JERAE : (1) FAAE T ONVEER A AT A SRR AR U (a) 17 BT AR A ZAT A
SR RER, U R (D) A7 R 5 45 R0 ¢ R AT G A L B e A0 TR A0 vk 43 i B % R R OC R %2
Ko ik W CRITEIN i ) BB PR SCR XA AN R I, B S R OC R (R CR) Sk R
KFR OO TR AT, A kA ey, RIS 7 /9 But for” 232X X5 T )5 3 AT, AR
P CREFEIR L ) 55 2,03 2556 2 i HLE , I e T4 AU AR 0.0 28« DL &S B B S R 4 e 45
VE R ALIRZEA T, A SRS BRES RANTEA T AT 0 T 998 LA, BRAR AR R R TR 8 i A AR
BT s LA Rl 3 T 25 | A R 45 SR M A0 SR B R, A SR S PR IR AT M AR B B 3 7 5 2 8
LT RS IA VR fE B BN, BRAEAFTERR IR I I 20 i B RN a7 o X AR i A PR O R 5L R
O AR RAE— R RLE J 58558 L 2 B AR B E0E AN ], AT DA CREE T 2 30 1 55 —
MphREZ Al

2. ENBMH

(RSN ) AEA0 AR WA (AR IR0 A ) AR J7 TR AR ELARR LAY, 3% 32 B AR BLAE A4S Ty T«

B — OBV R B ) 408 1 353 16 06 TR IR D A Z B TR BLIR DL B AR SR B MO Z R ik
WS A DURR A, B R IR0 o B (R TRIE B ) 55 2. 02 %X PO gt i 0 25 1y B A4 SUAE
T IR R 0

B OB A, R LIRS R B R R HTIE T (offense analysis ) AN [a] , (R I 2%
B ) FEAL AR W7 TR I 2 BER /TR (element analysis) o BT “ B IR 4L " &8, B —FL 9k
HATRe A —MRaR O, B ARMUE B2 R R AR IR O AE TR — MRS T A SR R,
B —A A0 AR O A TR IR A4 Ty (A SR R B BE AR AR il SR ik B4R 0 T LR
IAF B SR E R AT A e AR RO, “EER VL R (BE k) 55 2. 02
Z565 1 I PLE B8 T 56 2. 05 Z 0 RLAE LAGE  AEA ASAH AR R BRAE AR R ORI 3 = AL
AR BSOS Z T 5 AU AR A SR

(28) ik B BISMAETE ALE TE CRETI 2 40) 55 2. 03 555 2 3 (a) MR BRI OL , SCPREs R 5 1Rl 3 UM RO 45 8 1 ICIMLTE T 52 4
FECHE AR AN ECE WO, B, TR B T A B IV A 4 B T HE SRR A 2R B 3 7 B B
Sz 8 (b) SEPRGSSH P RLIR A T B B B R AR R ) 0 3 Bl 40, IF BLSCBRE R A AL I A R T I A O T
R UET 51 AR THESE LIR IR [ 1E 2 (just) ] KR

(20) X HAEISMEFIEALETECREI LML) 55 2. 03 4555 3 3K (a) SEBRES T 0T B K A= i 28 2R 9 X ) (7R T 52 00 35 B 1 i R
Wb P AT, B, TR A A 10 3 B 40 T OSP4 T A 3 S B 32 5 B (b)) SEPRAS SRR T AR K A AR 2
[0 T S B, I S PRa R R A A TR IS s 8 TR, U E T 55 0 AWM THERFE RN REIL () %

(30) KT RXPUFMEIRCASHY B X, S LRSI LML) 47 2. 01 5%
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FATAT LA — A0 5o 1) B0 B3R 18 S0 i, CREJE AR L) 25 213. 1 2L E Y
JESRUTAIAHSCARTR : (1) R UT. 5505 A 2 RO ) 2oV e AR PR AT O, A7 AR R SR JE I, 4 805 0T -
(a) A7 0 N ARy 3 LA RDRE S AT A ASE T ™ B AR T AR o sl STt 2 AR Ja b, 8fef %
SR B (b) A7 A ANTEZ LA TGRS OO T, S8 6 259 B sl % L MEA BEFR BT AY
Fots F=Be, 2B 55 iz o et B C AT 04 04 B 538 P I BE T 5 5 (o) I PR AL T 0 RS s ol
(d)ZL VAT 10 % o SRUTIR SRR — D E AR A7 0 AW AT o A SRR 24 02 28 R W A
RS T AR B B9 2P SRR AR BE TR, 4 B B3 k™ A — 5 20K 3 & 1 sl B
AORERE , Tk B 2 AT, DA 47 S AR T BB 9 AR 8 4 i) DU AN [6) X055 47 0 S 85 R B AR AR O
Bo R T HEFA LRI A ZEFRAYVILIR O 2 CRER AL 20 W 28 SC8A IR HLE A ZR B L AR O
BEHOT) , (B0 5 2. 02 Z5E T — S HARBOHLIN . AR AR, CRESE IR 2 ) iR 3R 0 25
TR AR AT N T T A E SRS AR AL o T EL, SR IBCCRE IR 3 e ) 14 B8 3R O M ik R 2
INRAGEZE T B UE T 53 A , DAL 2 S ) 1 X i 5 A AR B

(BCEREAR) LROEERSHHEC

&k I i 155 bR Th
. X TTRHNE RIS EREBZER | ITIAFERESS
=y W, =i W e
& TR ANA B RS gt P
_ _ TTRANEIRE (B S EEE) | T RHARRET N
1] [] Py ‘JE.::‘R 1472 R SNy éj-:
% TANERBTTH LT B E T R4 . VR

A NA AR M I AFAE — DR SR B | AT A BRI E M T A7 7E 4
BRI EAG B ER, S O SEmH | SSEREAAR SR A A B | —
A BRI fE R A T HAT R ek

TR S B R BN — DRI SR B | AT A R B — AP
B2 | BB EAGEAER, SF LR EAS | AR ER RN EAS | —
B EReRe ™ A T HAT N W E R

(2)FEZME FEE(RZESUER) ME=NE - FR(RZEFFH)

MRS CREE AR L) BMLE , — T AT BT RAR A SRR, RIAT & L3 20 WL 21 A WA, 18
AR LGAGE AT JAl iARAR i o it — 25 W A HOR 1 H i ikt (B = 1R 5k ) MR o7 (B = 58
A o S LM LIRS A AR A [ A, (R i) A ASORS BBk h A AR A 0 © S pR 22
I ASRIRZ A 2 M H Xy T B i 7 5 sia S m o (BRYEHA L) AR S5 145
CUPATVIE N BTN R IEG Rl R AR AT N RO B IR A, B = DR RN AT R
(undesirable ) ; T Y FA TR BT HR Al SEH R, 38 5245 24T PN A AT B, (5 H T4
MR, BATTANRE PR AT o T A7 D N 320 AR S o B, (RS IR 325 ) MLE T 58 sl I (5%
3.025%) IE 4 B5 T CALHE A BB T B A S B T ™) (56 3. 04 = 3.06 %) (BIE (5 3. 07 %) &>
JEX55 (55 3. 03 %) R DT (57 3. 08 2%) LKA (46 2. 11 2%) S5 0E e s R L2 1 9ibhia

(31] See Robinson & Cahill, supra note 7, at 163 —164.
(32) American Law Institute, Model Penal Code and Commentaries Art. 3 Introduction 3 ( ALI 1985).
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i % B (RS A o ) AL SR8 1R R T

(552.09 %) Hfad (5 2.10 %) JERBE (5 2. 13 7)) AHEECH 2.04 45 3 30 G
(554,01 ) HRMAF (55 4. 10 ) 58 Frh o (LR, 0 2445 WA, i T ORISR 2 ) (ke 75 2
ITAH , 7E—Beh GpE 2 b A IR MRS B 3 X 23 1F S0 3 i 5 98 4 g iy B3 e b1 9 B0 4T
BRI B 2 18] JE AT — AN RS W B IX 43, 1 R 4E 45 — Fh K ECH 79 B 1 X 43 (a rough analytical
distinction ) ,(3*) 30 B T (RS TR 75 31 ) IR 19 A5 T U (1% 512 ) 32 30 (principled pragmatism )(3%) 1) 37
Yy, B — 7 OB IR) 3 3 ) 2585 R LR Sl A, 53— T8 00 2 2% SR CHOGE TS PR as 47 1 4 N R 1
5N L36)

(M) NgE

T 3 R IR 2 ) JE SRS R R 25 88, AT A B HOR BT —Fp =40l (3 =B 2 ) AR R s 4k
Fo HEEEHA LIRS AR R R, CBHEIRE ) =061 (B =5 )2) LIRS 1R R AP h
WAL IE SR B 2 b i BLAEHURE S 2 HP I R X 0 1E Ak 35 5 5 45 5 p , DT A 255 i
T E A SRS AR R 0 AR B

D =g (=2 AR AR AR R a2tk e S E R

AN, T8 H A R0 (B = B2 ) SR ARSI R g i B CROR P [ g A Sy Bk
BEE, KBS S 1 2 B A 5 [ CRETE IR i ) R BT —Fp =0l (B =B J2) LIk IB IR &,
82, PR FN RISt ) BRI = 23] (=B )2) SRR IR R R HAT I 5 HAR AL g 1A
2 (1N 23 e AR ARE R R ) AR L, =20 (B =B R) AU TRE A R H A MRLE {3y B 2L
e, =70l (B =K 2) ARARIE IR R X T R EAL ARSI R Y A4 S A TR 5 7 e 2

(=) =ZH(H=HE) LR REREE

MIEREEIE AR I A AR , i T Z BRI 2 R A, 20 7 SRS Rg R R —
Fir RS AR — B I OB R — il ML H IS R ARE A R A SR . BRI
PAS, 24 i AR LR i g AR AR A F 2 P 2 2 2 5 (Roxin ) FIUHER} A1 307 ( Jakobs ) BIr 325K 19 2
REIEEE H A BEMER AL RIS IR R 1) 9K, IR 2P — AP AL TR IB A 5, B0 00 B A U A A A 1
A AR —HEAR R =0 (B =B R ) S5 . BAR ORI ) B R BB =231 (=B J2)
ARSI R IOk S BRI RS B BT = (B =B 2 AR IR R R ARG, (H AN T A A Y
Jik, P Z T AE R JEE A APl 1 -

B, WA L, TG R GBI ) 59 =20 (B = B2 ) AR ARSIk 2R b 2 P 69 =il (51
=HR) RIEIR R BPRAL IR G B EEAS S5 X0 =R 2 SRR B E , BT & SRR AL TR 17 A
(KBTS ) (CELAE B WA RA B AR A B AG R ) e et (i = 1E 2 A gy ) 5 3R 57 (Bt
ZeA S m) o T RS L) A7 R AR i) 7 B AL E B B AN ], DY ke S B0m R SR ag 4

(33) See Kent Greenawalt, The Perplexing Borders of Justification and Excuse, 84 Colum. L. Rev. 1897, 1897 — 1927 (1984).

(34) American Law Institute, supra note 32, at 2.

(35) Herbert L. Packer, The Model Penal Code and Beyond, 63 Colum. L. Rev. 594, 594 (1963).

(36] See Dubber, supra note 15, at 11.

(37) RTEELISERG R L, S W] 5255780 - P (B MRER R EE) R, B (hoh ) 2010 4F55 1 199,545
5 =22 B M (TR AL S A R A E AR AR SR R ) L B AR ) 2012 AR5 3 1), 5 626 - 640 T,
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R IR —A B2 R 1 B R WA R TR (BIANTE I 24 103 d R 58 = vl A9 2880 IR R S8 2R LRI
FEARRE M F AR LA E P . ANt , A0 SRS R FR B B — 1 B J2 T X IO (% R AR D ) 7 T
Kt B LR 5 —  FF A TR IR T (R BB G ) X — 202 TR AT it e 7 —
AN 58 BH SCRI e 1 TR IR 2, 30 55 22 R 9 Ak M JFU)” ( Principle of Legality )U38) 1 [ ]
0 FR IR 5E )5 ( NullumCrimen Sine LegeScripta )3 AR i 5 55 =, i pk M (B = 1E 2= )
X JE 2 T H R — A TR (SO BB ) 14T R SE 0T AR T IR TR P AR 5 25
KR 5 B RN E R B FH W7 ((Harm Principle ) AR R B 9 ¢ 2 £ AR 4 5007
( Rechtsgiiterschutzprinzip ) AR A 50400 55 = R 57 (B2 85 F i) X — B JZ IR R T 8 f— 1% 0
ERRIERT DUE S I 57 F— AT X 5 S Ak 4 B 32 58 T ( Blameworthiness )41 1 {8
FEL I 1 3R 5 J5 0] ( Schuldprinzip ) 420 AR Y o

HR, WSEE B, Toie 2 (RS 8 ) () =0 (B =B 2 ) AR TR I8 1A 2R 3 J2 7 ] 1) — 3l ( 5%
2 JETEIS A AR 8 EL 5 A ST A Sl v R — TR S T AT A SR [ A, AR — R — A
“ AT R AR 22 0 i L B RN HE S, 35 A B3 axX — 1R R Z A SR BB, kA P R B TE — A
(B =Br)2) R AT TARE i B A T hiard i ASOOR R T BACE A, i FLA S T iH
BRI S T AT R W HAL S TAT WA E . ML S A0 98 A7 A DG 1) E BB, 359k & HiL
LHAE =l (B =2 R R Z T 38, RN IE b 3 th 5 98 T Z M X 4, DL 5 IX
— X APAHNT R S TR Z M B X 0. “ RPN S TR A M SRR EIR R 5 AR R A1 R, HK
H& Hans Welzel (U7 « F5/R %K) IR, X R RIX 8 =ARE BB SCF iy B Ak ()
REEE IR TN I A E = (B =2 ) R R 8 R S A, T 25 B4 X0 %o 1Rk 80 S 1) T A o 2 )
R g ety 2= A s (44 RS IRL 3 ) (4 A 2 A1) B AR VB o8 A8 [ R 1) AT SR 57 R
A H LI AR X 0 1 244k =5 5 5 3 i RS B, DA BN SE TR 3L 10 T3 3 (wrongfulness )45
FITT AT (blameworthiness ) FHRTTAT LA 140 HAL L E RN L S IR TTAI X 4. FERFPARBE [, 7]
PAUEAN T 5 98 57 14 X432 PR KR R R 1 — 25 2L 1R “ 3574 (the grammar of criminal law) 470 33X {5681
CBEEIE ) 1 =20 (S =B 2) IR AR IS 1R R SR E A =43 (S =B 2) LRSIk R e 58k - 2
A Ik,

(38)  (BESEIREHL) B8 1. 05 45 (I 2 32 SO BUE « (OARATAT AR A BGE AT Ry, B AR B A 1k it sl 35 A P JF Al o 7 125 B 7 1) —
TALAR i i

(39)  (FREUREM) S 1 4 (CTCETON) BUE A AR SIAT A i 2 D SOE T AR ST 4728

(40) DG TIEEINNE AN “ B35 J 007 55 7 [ R o6 0 1k 25 BAe Z M) (AR AUV, S L [ 98 ) A - v - BF/R A& (IR A 9 5 I
D) B SR BRI RS ORI ) 56 24 &, LRt KA A 2009 4EAf, 5 187 - 201 1T,

(41) See American Law Institute, Model Penal Code and Commentaries Art. 4 ( ALI 1985).

(42)  See Michael Bohlander, Principles of German Criminal Law 20 —22 (Hart Publishing 2009).

(43) [FE]VFBE . (XAAE S IR MINER) , BT KT RGNS . (R AR A 5 1 C—— 12 BN SR e ki) , /b
AN H 1835 2006 4E], 2 416 UL,

(44) S VLRI  (LLE R 5TUE R SO BRI IR R ) , (AL ) 2000 455 6 191, 565 44 - 56 T,

(45) See, e. g., Antje du Bois — Pedain, The Wrongfulness Constraint in Criminalization, 8 Crim. Law and Phil. 149, 149 —169 (2014).

(46]) See, e. g, Michael S. Moore, Placing Blame: A Theory of Criminal Law 1 —82 ( Oxford University Press 2010) ; Fletcher, The Gram-
mar, supra note 6, at 298 —339.

(47) IR (the grammar of criminal law) J&:38 [ 25 44 T 22 ISR MITE IR 5 F I I B0 3 & 2 T e th BRI, o L2
- EHES S HLE R, See George P. Fletcher, Basic Concepts of Criminal Law Introduction ( Oxford University Press 1998).
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i % B (RS A o ) AL SR8 1R R T

(D) =ZFH(H=HE) LRRERHNLE

MBS ISR M EE, X TR IR AR R, =W (=B 2 ) KR RA LT
{2

B R ANE EREFEAEERE R R R R DEREA TSR N R - KT
IERAR R A TR, AN SRR 288 BT UL RIS AE , & — A>T HT B0 B B33t ek, 1 s 4 ff 7 P X Afy £ 3 A
FT AR IR AR 480 R AR I B TR I R A 2 - (1) AR IR B — SR AR )2 R R AL S 5t
—HYBEAME S5 (2) K3k B LA & 22 1) 1) SR I 1 5 (3 ) 368 5 0l 8 0 J3) S5 42 8 Al B0 1 e e
D7 SRR, AR R R R~ AE 70900 JRIE 2435 DB ), “ SR AR A 5 2 4 S AR TR Y 45 R i
IR ML HLUE A FPALHES ], JE XRS5 5 HEAT & B D REME IR B AR R 487 50 I,
ABARE IR ZR AL T 3t 2 51 AL AR AT AR 45 B3R T 4% 1R — 9 D JUDRE Sk 28 B2 2 AL i 1 1)
oK, DS B AT LLIE A S AR o AR EC 20l s ol (sl 220 ) SRR R R i, =20 il (8=
WYz ARIR IR £ HAT W] R B A v, i AR IR =0 (BB 2 ) AU AR IR ST 1Y EE A 4 v e
TR R T, N HR X LEZA A HL HEP AT & TR AL ARAT D R B AFAT 1) Bk AR 52
X =ANEWEZ AT AT L i KRR EE i 77 1 R FH B9 T, i R i 2 g 1k

S e = OrH (EERYR) ARARE R R A CRA A, T HBA N TR A2 A, X R 2
BRI =AW 2= Z T A7 AR — A% 32 B R OC & - | BAF TR AN LU 38 4R, TR 2 B A2 e
WIRLIHITE TS . BES 2, B R R B R #, I Z WA IR . 7EAT & ARIR AL AR AT D (Fa e
PERFEIE) B S IR TOX =B R Z 8], BA RS IR AR T (R AT S ) A T hE
Bk, N B A PE LIRS & AR AL AR T O (R SCEA AT 1) i . (HEA RS IR L -1 0
(KA S ) RA TBIETE, A SRATAE I A i, i Ml S e BR o [RIAE , WPR BAy i ik
S TBEA TR DT, UM AR SOR LUE R M RS i o (L EAT ik R AT R 5T, WRAFAE 0 o, 0

STUL SRR . AN, £ F =20 (B =B )2 ) BEAT LR A i R b, A R 41 S SR W o

T AT | 000 i 5 T 0L W X W S8 T S B R s 2R A T S T A ol S BB ) 222 I
e 1 iR O, =3 (= B2 AR RIS R 2R AT SR R A B S A A R A T 0 e e
HAT AR ga A , 5O A TR BRI 2598 1 IR

=L SR =l (B R) RIS IR R I AR — DR AZEAR R, e HA 68 9 52
Mo =20 (BB 2 ) ARIR IS TR A CRT LA Ay 80 i) e 2 B3 A0V U S i — A8 ™ 4 10 A AR
Z 1 EL AT LU o A H A A R R AR SRR 25, BN A R AR I S IR R Pl JEAR R IZ |
AR IRAR) FERPEARAS s =208 (BB 2 ) SRR I A R A AURT LAk 558 R U AR i s A 4
By TR AR A SE S R AR R 0L AT AR K o A B 2 P i 9 48 LA 2% B9 I 45 AR R L 4

(48)  [FE1Z sy (TEEDHMEE L - 45 L&), FULYIIRE, IR Rk 2005 47, 55 132 3L,
(49) W3iar [W)TE 37 5130, 56 5 L,
(50 JADGAL: O 2 WL SLANJT 518 ) , Bt et 2013 4E), 48 13 1T,
(517 Z %R CRARAEIGE : APUZEAFR] =B )2) , 8 bk %)2010 4R45 1 47,45 68 T,
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TAARIR A G AL R 020 X B, = (B2 ) AL RIS A R BAT il )3 P ek e S

(Z)=ZAH(H=ME) LRRERZNRENE R

20 {42 50 ALK, i THEIR A by st IR RIEIG U, J 5 AT BT JRER A  Z A AR ARIB IR &
14 1k X — R R ATHIR TR L 2 A R SRR Bl . A Al N2, DU B AR IR IS A R0 T
Fe FER 2~ R SRR 2 1R ATl B ROPE T, 0 T R R kA R TR LA B R STk ) E
I, WM =20 (=B J2) JBARE AR R Y LR U PR AN ok W, Fe T 2 A& B, DU B AR I MR &R
AL EER BRI -

B WEMRIRE R R BR RV o (R RV RAT U IR AR R 209 1 8 Bahn il 5 =70
il (B 2) RIS R R AL, MBS R R AR R B AR . 1%, BARIUZ AL IR iR 1A 5
(14 = 5 58 ) A TR A O DR AR BT 5 A B ME— b, (HL I 22 7 T 5K Al 6 2 T Ay A A
N HEBRAL 2 FEAE BT O B HEBR AR ARV YA T O B T DY AR 2 A . KRR , AR DY AR AR
TRIER AR, MDA A LR A, (H A AR IR A 27 B R B . TE AN [ 25 44 0k 2 S R %
R B8 0 AIEE , 1 447 Z B AR DU Z AR A Re R R b A Z iR a0, AR IR A T UL 2 e 1y
L I DU AR SR M R BT B AT I SRR, SR DU R SRR IR R no S A il g 54 1 4k
HAEPYZEFARIRE AR TP R B, R ITIX — R KBRS B . LU, WA ig , =20l (B =F 2 ) A8
RIS Z AN G th 5 90 A 35 th Z 18] DX 23 DA S5 Z AR B A AN ¥ 5 R 5 Z T Y X4, 31X — X
OI AT A NATHE FE B , T ELX T B AR (] ) b BB 208 L PR AR AR R A PR 3
R EILS UL, a0 SRR SGE— , A RIAIE L3 i 5 58F 3 b Z 18] 1 X 73 LUK Z AR Rz AN
SR Z M 4 (550 (HIREE , &0 T & ORI, AR 134 vl R B A A F i 2
SCs 5 R T B ARGE— , FF A REBII S W5 FEAOC R, A RE AR IR U2 T LA AR AR A RE 1 A 5 X
AU B TR AT & 2 L, PERESE 87 5k LB SE AR ST B2 5 2 W5 WLt e vk i) B T % LA
FHEHEWENE . M, UANE SRS LIRS R R B W SR, AT G AR R B9S24, 45 5 TR 1 L
TLHIPEBT S LA, A& 05 H Y, 10 EL AT DUERS o3 1 2403 h 5 905 95y, A7 80 Ak ok A0 fm)
AR A D DI SR A ] | SRR AL T AR A, A R T e AR 2 AL A3 R B O R EE S ARTTZIX
SYEYERI , R E AR IR IR R KSR R A& 3 . — D R 2 A9 S8 PR PR R AL TR IB IR
Z, WARTCIE R PRIE 0022 58 1 JRIVEIE B PP I S5 1 IE B

S UEFRIRIS IR R AR PE AR . (R EEIRE A R, R IR F R R AR F LT IR R
SEARFIACIR T YA B R A BARAE Y, EATZ A — R — SRR A OC R B Z [ A
FEAETAR A2 AR B OC 2R R OC &R 3k BRI A7 T < 15 56, 76 DU B AR IR R N, 4 T

(52) iz FARE =40 (58 = B2 ) 20 98 38 14 5 5k 43 M v S HLAL 98 A I 28 JL R, Vel.  Hilgendorf/ Valerius, Computer — und Internet-
strafrecht: EinGrundriss, 2. Aulf. , Springer, 2012, S. 56 -78. iz E =20l (2 =Fr)2 ) JL ISR 2 8 20 M & SR AL 98 A1 4 il
U4, Vel. Klaus Tiedemann, Wirtschaftsstrafrecht; Einfiihrung und AllgemeinerTeil, 4. Aufl. , 2013 ; Wirtschaftsstrafrecht; Besonder-
erTeil, 3. Aufl. , 2011.

(53) S Ui he : Qe DUEE A0 R R B8 1 & BRI B X oy Rk 2 R R IR ), B (P I 2 ) 2009 4R35 2 1,28 5 -8 1T,

(54) SRS R - UL SO TRAL B A 205 K M e S B JCHIUAE —— DAIE AT A DDA M F AR s B 48 ) |, B (LRI %) 2009 428 6 1,55 57
L,

(55) SRR CRIRIBIR R I R MAL) , (B2 ) 2012 455 4 391,55 11 - 16 1,

(56) [A)id 44 513,55 44 - 56 5L,
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i % B (RS A o ) AL SR8 1R R T

PUAS BB HES I R AR I - 8 DR U 2 AR AR A — LR 007 T — AR AR AR —R AR £
D7 T BIHESUIR , AT 273 BRI AU AR AR —JU AR 007 T— AR AR 2 L5 T — R AR 24K A H1ES1)
MR o e =38 (=B 2) BB RZT , i T Z AR 48 FZ B OC AR, DA BB A5
P AR FIAR DT A AN AT AR SRS o UK, BV P A B AT L I — R A2 AR HE S I, 3 Ao
5 =7 (B = B2 ) JRARIS AR R 2 PR AF 5 B A R 5 AR T 2 T B 67 B 58 R L A7 1
HRAS DAY < PUAS A AR 5 — A B B AE IS LART— A B F A i, TR — > 2 AN ek
SET IR A B MAFAE L7 — ARG AL R AL TS R, AU G e 2 My 20K, 1Y
AT o A XL, 1 2 3 A R A E B i 22 58

=, WEFRIRS R RSP EA . SV LR, USRI IR R =2 ] LUH R A
W7 SRS P8 R B D A, b T AR IR B AR AR 2, BN A8 R AR5 1R B S (R AR 4% A0
TEARZE JLIR P IRAE) JEFELARSE, U ZF LIRS R R 2 RAR ST RR DA o DR, B 2 o g 2
AR TRIR AR R W2 20T R R TR S Z i, AN A SR I =43 (5 = B2 ) JR TR e iR & A
R T A, X5 T M ARIE AP TR A G AL TR B EL TR W, = AT Re R R R
TCREH S1 o XTI, DU AR IS A AR e = 33l A P R (9 S

i, BT T EAR IR R R TE LA TS =20l (B =2 ) JLARIS R R Z A AR S I A
PR AET7 A FE R 22 5, DRI il 1 e BRIV~ S S5 P | A LR 56 [ [ AT 7 2 AR S8 i ) B
TEf T T VAR B PREg i AP, T3 R 2 SR 2O W e | A AR SE [ R AT g R A 4
SEVIEAFRIRIS IR R, I A 2 T ARSI i AR

1T DU A AR AR R AR ER ARG | A SCA O TR okt 2 £ ORI E R R E f 2
T 0 TR A2 E R PRI A 2P PR AR A 1e B TE R P, TR S 4 5 U ARSI R,
O SR IO LA R A R B RIS P B =0 i (R =B =) SR AR R R

T G5 AR ?

B W A3 R AL SRS AR R AN [R] L 1962 4F 3 [ CREIE TH] ik ) SR T —Fh =230 (B =R )2 ) AU
TR R . M IHCBGER M BE B, AR F AR R 2 R 20 Re L DUAR LK, =3 i (B =R 2) LR ie
R C AR 2 A S 7 HSE SR A, (EUR, BB 1975 R ETE BT, X —LIRs R R A IE
IS Tz v, 1975 SRR TR 2 ML) 55 34 Z5FN155 35 AW ML AE PR AS [R) 28 24 1) B2 e,
BN IF 244k i 2 23k S ( RechtfertigenderNotstand ) 5 76 5 19 '% 2L #6E [ ( EntschuldigenderNotstand ) | 1F ZC7E
yI R R T RVAN IR RV T | e e T e A R =i S D YNVT(TB -2 570 A [l o 1 L et 19 = K % NE ]
BB L) NBAT (S LGRS IR TR, WA AT AT UE 8 2% BH (RS IR 8 ) (il 2 32 81 T 1975
AR Z AR DR 22 BT = (B )2 ) JE ARSI R Z AR 52 0 5 o B ARl TE 4R T B 1975 45
(P RN ) 32 31 7 36 ] RSP 30 ) A 52 me . 9 K &R e AR P 0 WA 1B i —— 1 1 A 5

(577 ZWHMR - CRARSIR R AL PERTTT) , 822 05E) 2010 AR5 4 051,45 111 - 122 3L,

(58) KT MHEARISAR AR RAFAE I A2 , 2 Wi 57 5130, 55 117 - 121 5L,

(59) RTEELISER SNEIAIER L, 2 007 : RISk S S8 DI ED SRS SRR I SE R s W R R I %
22) B RO 4y (E2eBh2 ) 2013 455 140,45 78 - 83 Tt
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Eany

XY EESL ARSI R AR T, SR BBl BR AR 78 e A 5€ R M T AR IR B SR g R & L K
LFATHN R X — R R RS YRR R 2B (B2, R —Fh 58 4 O SE k36 I X 2 A0 3R
VR R A58 S BOR R R B R A . AR D 3 [l 1 Ul i) DY SR SR AR R B — 8 1Y D s B
S PLSE A O BT 3R E R S h 00 A R BE A TN R K A TTRK (R AT EIE , DY EAE AR
TRIRIR RAFAE AR A R GEBEA SR AN S HIPE AR BB . DA, AR Y b [ A ik 52 55
o, OB AR RIS A R TS IR AT AR 21 R ) T 377 , {ELRE A R 4 2 T SO A 2R O Al A AR B L
S BIRWHRA LR R L AR B RREEAERE , X T — 5 OGBS AT 52 5 D9 I S RE S BT S ik
G2 ANARBER LIRS A R BT R e H AR s 20 TR, 7007 BRG] 12 52 55 v 2 R IR A
Il ] 5 Tl KRR 3 480 ) 8 =2l (B =B J2) AR AR IR AR R N R R AT . s fE AR A B Hs
o, PETEAIE 27 I OB 12 3 ) e [l PR 2 bt e — A B ] B < AN 2y [a]

The Structure for Analyzing Criminal Liability in Model Penal Code
Jiang Su

Abstract; Since the 20th century, three models of structure for analyzing criminal liability
have been formulated in the two main legal families, i. e. bipartite structure, tripartite structure and
quadripartite structure. Common law adopts a bipartite structure, which is flawed in two important
aspects. Unlike the common law bipartite structure, Model Penal Code has adopted a tripartite structure,
which avoids the deficiencies of common law bipartite structure and therefore more scientific. By
comparing the tripartite structure in Model Penal Code and German tripartite structure, it can be found
that both have not only formal but also substantial similarities. In addition, the tripartite structure proves
to be more systematic, logic and pragmatic. As the dominant theory in China, it cannot be denied that
the quadripartite structure has historical values and contemporary values. But it cannot be denied either
that the quadripartite structure is not systematic, logic and pragmatic. Therefore, in the long run, the
more scientific tripartite structure should be adopted in China.

Keywords: Model Penal Code; common law; bipartite structure; tripartite structure
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BAETHRE A B RGEEIE T HRBIEAE A RGEIET X, BAXEREESZST —
B A2 R X B B SE R ReB EMEBS EAARIER R AR B, F ik A S5 IEA S 2 A0 AL
2R AT I B IEAAF B B ALZ A AT R R BT R DR AT F) A s R B R 18
F KB H N FFEAAFER]

EE T EA FiEF X, AR

UTSEAER  AHOCHR A IE T — 28 h 280 2 T TN B0 YR BE B P A B T IE A HR BE AR IR BT . X
L3R ] TR 2, ) BAT AR N B VE T, RELE TS A 25 5 3K AOTE A HORS R oR L) ok S5 [ 1 o
T ENE S G IR AR 855 R R R AR S 4 B A4 7 ST 20 B B 7 AR AN R 5 i
ANBEARTH ER LB ANIE F ROIEA o BESSUE AN E A — AR B EIA, 52 3 TR 2 M 500 SR
EREMR . 2 EZRNFEURRET L 1SS UEAAEUES B, BUE 1SS UE N AR R IR 2
Il 5 5 25 i P PP 2 A G 1o 9 (e rp S T MO B T 3 R TR A pe s ) 42
TR LU ) S v BRI BE R o P SR JEE ) R R S B LA ) Sy v ) R R B, AR
“HEDE LU H S O ARV RO BT SR RS ESS UE AN IE R BA R R . fEIES
JEIFIRIRRT, 75 Z UL = 28—, ARG SSUE A RE W] BE RS TTIE N , WAl BE 2 AE T IEN (B2, 7R 52
g UE N FEZRFTTIEN , IR SCE B SE AR T MG IE N o 5% -, i T30 704 MRl (1977
HAEUELXE B 57 A AR Ml AN BB i A 4R HEIE S B9 AR N, RIEAS SO BE A BR T 62
T SCBIUEANS N R EAEBEE N o 55 =, i T AR 5C B S A0 I 55 e A MR BE 5 o o8 3, PR AR SC 32 %2
KT BB T 175 58 TSR E R RIS IE AL o O 1 8 Of HLAeiF o B AR, A Sk
BT I SEE R AR E S, W SR AUIN S, Wk B T K REE & ARk [ 5, inik [ A
], B e TR ORI SRR IR IE R 2K, 4 B AR R A

« DURIECEE RS B 24 B B U2, v 2 1 b AR SO0 2012 48 5] 53t 2o Bk 2 Bk < 000 H R0 35 R 98 R 30 AR 9 ) AL 5
(12XFX015) ) B Bedk B .
(1) UL http://pet. 163. com/15/0820/10/B1F3KSVA0042000M. html; http://news. enorth. com. cn/system/2014/10/31/012237145.
shtml; http://www. sinoca. com/news/ca/2014 — 12 —03/381081. html 45,
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FHVR A A ME &2 44 T (‘anonymous witness ) 030 25 (14 IX 6, -4 i 55 90E A5 0447 BE 4 TE A
1) B BT ORI o X EE AR AT O 09 B B2 T BRI TR 0% FL5E B oy, B 1k 3iE N AR TE
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(—) ESHIEANRISEE

[ R S5 RV S 55 UE 0 Y B = AR B AE (1999 4 /E ] vk 5 FEYE ) (The Youth Justice
and Criminal Evidence Act 1999) %5 16 ZAFI%HE 17 4, FEADUSE, 56—, FEAEUERT AN 17 J % WIIE
No 55 VR I BEAG B AREREE BAT RS B SO R0 , ¥ BE A S vl BE S I IE 35 B TE N, 3X
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NS HI (1999 A/DAE R E ST IR ) 55 16 ZRHLE . 268 =, IE 5 1Y BT & 7] A B M AE N S5 1k
HEIETTT 32 B2 RN o ¥EBEAENE FRIE I, BR T 75 2825 JIE N 2 WAL, 38 i 20 2% 840~ A
2 LIRAPE BT UE A BYAREE GIE R SRR IE A TARIR B, DA S AN sl A 2 X IE
NSETRAT R o 565 0, MU AR B N (BRI 0k B A e 288 P AR IR IAEIE I =X) o B IR
SIE A 21999 4E/D4E L ST S bR ) 55 17 RHE

FE3E [, e ot Ay 1 BE A IE W] BB oK A L5 TR, I M AR R PR TE 7 =4 B
T EIRBESSUE N Z AL, 25 PH K R AR 4 NN A e 55 TE 96 Bl . AR 48 38 [ AR 22 MM TE3iE L
W) (Ohio Rules of Evidence) 5 807 % AR , FEFLMIE T IS AN 12 2 iy PESL AR 82 T AL Sl 5 N
SIS R AR IE 2

ChnE IR ) 275 486. 2 Z5FIEE 486. 3 AL T = AR AIAME 55 IE A .05 55—, 18 2 LUF BYiIE
N R T BRSO A 9 D RV SR PRIE (R TIE N 5 55 =, SR FH — e 0 VR UE 5 X A1) T 56 5 b 7 b e
WREMRFIUEN . TEGE IR IE S5 IE A, V5 BN 24 25 I A9 A % | T A4 RS i e 5 2 B A 5k
PR JLARMMERT GEA S8E A MOCER LASCHABAI G R . 5 486. 2 AR I HLAE , 7E224Mi 32 SCAL R ™
A HLULAR S S b, 2R P — VIR 7 20 37 58 2l 0 3 R R S 4 92 i iE o 25

(2] 2016 42 H 16 H ,23# DL vulnerable witness” /£ & Fe 48R {E Westlaw [1]“ Law Reviews & Journals” H#62% , 2L462% H SCiik 210 55
(3) XRTERZIEAMPE, SIS E : ORIEABZEIER B , B BaLF57) 2014 4R55 6 #, %8 113 - 127 5it,
(4] Perezv. State, 536 So. 2d 206 (Fla. 1988). 7E—8&M| , F52A %l (.00 B4 GE 6 UE B AR UEXTHIE A AT B8 1 MO A L5 o See
People v. Newbrough, 803 P.2d 155 (Colo. 1990) ; Altmeyer v. State, 496 N.E.2d 1328 (Ind. CA 1986).
(5] 200547 A 21 HjmgRiad € -2 5 (Bill C-2) fBIE TIN5 RSAEIEAFUHARNE S AAHSCHMLE o %1% % T 2006
1 H 2 HAER.
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HETT A AIEA

TERRAIH SR, FHOIPISEIENE THESSIEA « 55—, R AR (CRE IR R s ) 55
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SRS PR AL E A I 55 TE NG A —LE A0 DO (HR 25 k45 R O R E | e 55 ik

(6] CMEARINGEI) 55 264 JFHUE , Bt NIAGE M55 005 NGO LR A S50 i A IV 4 25 5 O B 3 A, 4 AR A

(7) 7B, HAWRE) MR IC IR 25 CE ER IR A L ML) 55 706 —47 F080E A0, HARGL IR ORI S IR R AR N 1
AT A T [ o S SR BT s A A T A AL AR, m X R AR N SRR AR AL AR 5, s A R AR S AT
Ao ASCR i QR EDR G URIA R I 30395 A B 450 QR EDI S IRATLRIL) |, b Bk R 2006 4RRR, R SO AR i ——
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(8] AEBEE,WSEAAGEEE , AT LGE A VR UE Y 7 SRE T o BB XS “ HE AN GE HE " bRifeE T80 5812 10 i ke, 0
R A5 B EAE I S BOE N Z B MBI 7E N . See Stefano Maffei, The European Right to Confrontation in Criminal Proceed-
ings : Absent, Anonymous and Vulnerable Witnesses 222 ( Europa Law Pub. 2006).

(9) HMEIEAEAE S, CHAE) S 176 452858 178 45565 181 4555 225 S0 n 0k (PR T LA s 45 5 B iy, R R (58
227 Z545 1 T(BRFA 225 S0 AL RS B AL ) 5038 3 T (KT LA H ) 5050 241 SRaiBoila e, o6 =, (JLER
FlE) (1947 4F55 164 Sk 25 60 J558 1 UM (A0 , 558 34 455 1 3558 0 TSR 2 HLE e gk, s OLE 2 JLE A
17451 B JLEE (R4 ) (1999 AE4E 512 Siki) 45 4 K24 8 S&ME IR ER,

(10)  (CERFINFIRIAEI) 2 195 FHE , RAE BB E MR T AIEASET: B 0 FYENT, A4 0 IS IR IE, ZRH
TEBERT AR T SRAERE , AN (AL 45 RAE AR P9 | AF 2y sl 2R % 10 3 M /ETE YN (See Corte Cost. , judgment No. 20/
1995, Giur. Cost. 232 (1995)) , B0 4% A H BEAVEIE S B 7= Ae 1& 3 fAIE A ( See Cass. Crim. , 25 September 2000, Galliera, Cass.
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On the System of Vulnerable Witness
Zhang Jixi

Abstract: Vulnerable witnesses are those who will be detrimentally affected or cannot fully and
accurately give testimonies by testifying in the usual way. In the countries concerned, vulnerable
witnesses include minors, victims of sexual offenses and other witnesses who will be detrimentally affected
or whose testimony will be adversely influenced by testifying in the usual way. In order to maximize the
protection of vulnerable witnesses and improve the quality of their testimony, the countries concerned
have provided special ways of testifying for vulnerable witnesses. Although some scholars criticized
special ways of testifying for vulnerable witnesses theoretically, the system of vulnerable witness cannot
be overturned. In China, neither the criminal procedure law has provisions for vulnerable witnesses, nor
the system of vulnerable witnesses has been studied systematically. Promoting the reform towards a trial
— centered criminal procedure requires the system of vulnerable witnesses urgently.

Keywords: vulnerable witnesses; the ways of testifying; the right of confrontation
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Problems and Reconstruction of Death Investigation System in China .
Taking Coroner System of Common Law for Reference
Wu Qizheng
Abstract ; Nowadays, the death investigation system in the world can be classified into two models,
the independent model and the subsidiary model. China’ s death investigation system is completely
subsidiary to criminal process. There is no one set of independent and complete death investigation
system in China. As a result of investigation dominated by the investigative organization, the investigative
process is full of paradox, and its structure is imbalanced, which has weakened judicial credibility in
several cases. The coroner system of common law has several advantages, such as strong independence,
procedural justice, high degree of social participation and good judicial credibility. Taking the coroner
system for reference and combining it with the characteristics of China’s judicial system, China can
establish an independent death investigation model, set up the death investigation commission and
improve the investigative process, which will make the investigation conclusion better social credibility.

Keywords: death investigation system; coroner system; death investigation model
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LR SCE ARG |, RS RLA R 2012 4R, 5 63 - 64 1T,
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RIS AT A BRI AU, AT 227 al DUN R R 45 BRI 7E | 1R, ™
RS ERHL AR R RS B 24

BALER AL AT B0 o HR X T 2 P A 0 S5 v T 8 ) ol b S S-S50 5, Y R AR A
EATETH AR o TEAR e 3 SGk A ST 46 H AR VR 2 UL DR AP Lo, S A7 3 L ik
A SO, PERY AL AT I B AR S o AN B AN, DA S . A7 S0 RAT Ik
A WBRER IR A RR R DT OB ot 3 SOE A L BR AL, [ P ik i ko 5 5 s 4R 3L 1 4b
wREh ) (BB AR AR, 6 75 2 [E N VR O BR k. 1O R 2 R A0 B T N ) B SO
TR N LS B NFLN R S50 St 2 SCAU R £ 2 A A

JIT VS BT Sk SO B IR A S, R XA S Hh Y, i Ay B A BR AL T 5 T 4% [ 2
P, BEA — DAHXTGE— B ARAR 2 K Z o022 S PG —1E [E BRIE BRSO, A1, SCE AN [l i S0 fe i
SRR AR, X T R RS [ A% 0 S SCAC AR R B R B, BB SR A% SE ) 9 I Y S
e L AR At St BRI AR PR A A B i ST &R

The Way Out for Feminist Jurisprudence from the Perspective of Comparison
Lin Lin
Abstract; With positive contribution feminist jurisprudence underwent three waves despite its
drawbacks, such as bias, egoism and conflicts. From the perspective of comparison, four aspects should
be taken seriously because they shall provide reference for the way out for feminist jurisprudence. The
four aspects include sexual difference, relationship among others, feminist against different regional and
racial cultures, and coordination between international norms and native laws.

Keywords: feminist; difference; others; coordination

(24)  [AIE23 5145, 46 65 TL,
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SR T 6T 5

RAAE

W OE AR REHR TR, B ERARFITEMN LGB E, CTRLA R Ll 4
5E#E A B Bk ke Rk, B R AR ST AT AR R e S AR Sk e, b T
HEEFZERE,ERT AERNEXEZFFOEREOEESTA AR ERAERAAMRE, &
Bk, BAERA R EEAT L RR , FTBK B RRAGF AR, ERIEL XFE, €@k
R RAR B NSRBI B MR AR AR FIR B AT R

FEW AZEANTT fmEE TBUTAH hRh kAR

21 2R, 74 5% 25 2 U S O S, gy il — A S8 B A 25 R R 0 1387
(1 s F AR, FF BT 3800 TN R LR A Dy Jee 4 38 LU — 07 5 27 R v S — K
WS AT S5, [ 55 B T 2007 4F A1 2014 4R R K T P HEFE AL 2 (5 HIAR R B9 40 2S00, it — 0 Wl 1 48
SRR TARZEG ) TR P SCAF b, $2 30 0K (i At T 5 BB ER B2, R A5 TR A% R
RIS G FOR G T LA™ SR R AR ISR LR R 2T R

R B PR i BE TR A T BUE FRAUR B R 225 | AR ZITT IR T 20 1142 90 4RAQ, BEA 21 22 DDk &
JrRGa AR S — T 0 R R ) T B B R A SR R L AT B R R R g ik 2
A HRI148 7 B9 AT BOML S8 i A 5 s SO ST 1 2R E 30 8 44 B Bl 8wl ide 1A Dl B R
JEE 9 014 1 BE M AL A AN I B

75 B AR Bk A XA 2 AR BAL 2 A7 5~ S (5 B B A g, miEir 2
SRR P R RS 1 T B o BRI, SRR IS A9 AR i) ™ T BT B0 2 81, T B 4 10 el PR
A HANHAA T — R HAT T, RS ZIE AR 20, AR PEREAUT 5 S 0 AR B 0 3 o e AR
RGBS E R Z —, Ol 5 SRR RN AT BOyL o) 2 s H, 51 A i T R A+ 24
Z, 2B E 2 GEBEREROEE B2 R, 5 EATEOE B — MGt anE

— S SR T RIS

TEREATERE S A — A EGE UL S, BN A FIHLCE AL (adverse agency publicity) , 7]
RN O BARER” B A RIME B E AT AR RRAT B N 51 A AR TE B HGE AT s el B it

R RBR AR 2 Bt ) BUR TR A T . AR SO E SR A IR 4 T AR T H A BUR B0 E B T RAFSR T (WUH 45
12CFX025 ) {9 B Bedk s o
(1) (EFBIAT T2 E AR R LB T W) (EIpA[2007 117 5), (5 B E T EUR L2 5 A R Rl 49 2
(2014—2020 4F) fi ) (6 A [2014]21 %)
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AT IR VAL X R0 A 200 N 25 b i B A DG AR TS AR e 2R L2

O BAEER Y E A =5 R AR R S — SR AT BOMLOGAE B9 47 (agency action) , 2 %
6] A ARPEAT HY 23 IF 5 A% (publicity ) , 55 =0 22 % 5 A% o iy B iy AR 38 BA B 52 Wi (adversely  affect
persons identified in the publicity) . M LA =/AMFRAER] UL, “ 7 {5 B3 887 8 T HUR 5 B 3 A TF1T
R —Fifr O3 I H SOMURe i LA TR TE R 5 1, S AT BOLOC— M 15 B AT AT A T X )

IRt , 76358 BEAT Bk, S s BB EE " AEE R S, TR B AT E AT AR VF 2 Bkt
SR FBREAEMEATTBWLCAE 19— FhIE IE AT 4 (informal agency action) #4718 .4) MR
A DBOR AT BB 1 2 B Y S s A (B S 5 S ss w0 iz as 1, th T /b [ 257 vk
WS AT BOHLOC A FRFRE, BT — M BE R B R B A, I R T VR AR S B B A AN
A AT AL A

LB AT B G R S sl

AR L1 VP T 45 7 A6 K 1 T B, ST 5 0 8 2, (LR ST AL AT B 1
SHCAE g — AR T L0 7 o 35T LA 19 20 e

(- REZBE —ARHRKERS

19 LIS LK , 1 T WA, £ 524 AT 245 (B 0 1 B 1 , £ 26 65 5 J° (FDA) )
T —— 2 AR Ml A6 T chemical division) JEHF T 78, ph T2 1/ 3 M s 45 T B 1 37
A, W — T LA 0 P T 0 8 A LA 94, R W Bl T AR SR A0 1887 4R
1902 4R ], 114+ 45 T IR £ BT A0SE 13 2 A (2 AB L) (Foods and Food
Adulterants) , J78 T 4 A FIAGRE 200 . 35— ROTAAE RS , 7T LLBLW BT B L6 00 7 £ 00 2
Fl LA

it — RIS S 0055 7, £ 2 G G T LR 8 A5 305 T 6 0 S AL 1906 4
Loy T (AL RIZG R 5) (Pure Food And Drug Act) , BRI ML e 4 5 M VG AT 1
VR IS, 215 B0 205655 B 0 4 ST , T L 45 P 5 P 5 S Al 0 KA
B R R SRR . MR ITURAL, L2 T 1908 4F 5 A 2 H %A T HOMLSE LK B35 — A3k
Bl 5

OSSR 1 T 1938 4EI I HOR 1906 4 (Al frfh AIZE S 50) 19 £ 25 0 Rt
SRR o VI T05 4 (a) SRUNC T TS 25 2 e 1 DR B, 55 705 2% () U T e M L
R SRR DA A 24 Bl 7 X B 2360 £ ok T 94 % 1 T K

(2) WS IAE NS ERPLE R “ 28 B 4T B 41" ( Administrative Conference of United States) % “ adverse agency publicity” it) i€ X,
1 C.F.R. § 305.73 -1 (1973).

(3)  WFRRAIEATE, WARE F 01 {5 SR 0w R Z M, Brid i 2] iE ) 45 (corrective advertising) , RIATEAIL 56 57 4 AH ¢
FARPEATHEME AL, BORTEDNRERIACR |- 5 67 i {5 B B eR ARARL A0l FAEAA — e R T R , O BT ABRAS Rl VA 4, S
TEIZE LJEE N . Emest Gellhorn, Adverse Publicity by Administrative Agencies, 86 Harv. L. Rev. 1380, 1389, 1421 (1973).

(4] See, e. g., Glen O. Robinson, The Administrative Process 393 ( West Publishing 1993 ) ; Alfred C. Aman, Jr. & William T. Mayton,
Administrative Law 273 ( West Publishing 2001) ; William F. Fox, Understanding Administrative Law 135 (Matthew & Bender 1997).

(5) BREae: (ATBOpLIC KA IR B i ue E A i AF 5 PL2E [ B 24 0 W R A0 ) , 2014 4R T g A8 3l O I 2 a8 3, 4 21
s
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VERITIE  WHAE A KO K AT B o7 R SR — W 52 T 1 A7 BOPL G B R A DT 15 B Y
FRR o Fh T3 9% 2 00 £ ot 24 it 16 5 A B RO B0, DA I 3 B AR Bk 1 — Fh R ) BT gl B
RGP T B, A O 205 Bt ELRE 7 52 2 AT sl 1k, O B 24 it ) O RGO 2

AR B P8R e 6 Dy b Bk 2 WA R B B SET [ 2, 8 2011 ARZRAG 9 il 41 [0l A5
AR B SLIE ARG, 8 A AT A S T PR BE A 7 A RGO BRSNS R, 1R R A AE
B2 IERIT , LIS IRMKE RS ShAE 1S5 IE AR Y , Rl LA AR & T2%0™ il 1 5 15 E O B
o, ZORARME S A" AR, #EAT A 1] 22l TRARR M 52 AR S AL B UM, JLF A kA 25 e %
CHE” AR 20 {HZS R LR DI S B GETH RO A I, B 24 ah A R R AR S FU e R
WD, THBORB 22 A SE R 3 JE A 1 SE AT B H AR L7

21 2B LIS, B ah 24 a8 R IF 0 S b ik 22 SR, SR Z2 A B XA A5G TFA5 E Aill a8™ i
RS B, BR T AL SR RGBS ( press release) , A HIE 77 Wk VB 5 RIY) AL )% 2 BUL S,
FEE MR SARER L2 o BAN, 2R 04 B D7 3l A Al R 5 TR0 5 7™ il A L A9 B A5 B, JF A
PAZ T4 S0, A0 g AN Bl e e B Ll AR fE B R BB T R LR e i
7R EE R R SR A L)

(Z) BERENNRE—ERBASERS

WP 54 o) 2 5 e A AT A5 B 0 0% e B2 A O BSR4 S B8, LV O B0 AR IR A DI 52 BS0K
At R o T 1918 AR RSB ARl 7. 1 — 300 0 i {5 5 Bl s 1 B —— 1B SR SRR PR F A7 A i
TEIRBER 2 R, AT LAST. BIVRE g A Ao 3 P e s (TR SRRt vl BB T ) A 2 ), Mo ik o A e v
B FMIE & 3 AR, I — ik i Tk = WA AR AU 32 21 1 B

B AR X IR 0] L Rik BE T 1968 ARAE— MRSt b WS R (R A A & i 2k)
Bl T R O IR BB R 5Kk 1967 4R 2 A 13 B BIR 5 5 2 5 o I URIRIR 15 5 2w A
FAR - SIVERLTG B, IR AT B RS IR P8 IR URIRSIAS T glds 42 Ay ik F I A ROR B
ik o RS ICRIVRIR G R %22 527 HATE B 24T BRI AN gl e 3 0 R A T i o TR 57
Dy R T IX —K, I B VR RS HO AR IR DXk B, TR A4S 1 %28 5 S 7e e ke
R R AT BT AR o 3 DXEE VR 1A ) T By R ke, 7 B B B 1 IR B 2 A AL A o ) 3 PR
DA P FEA T R A BT IR R AN BR o (HLRFA HE T AR DXIBE R a8 [l Uk Be 4R 8 17 2 e Y 1 2, A
NI A ZE FLoxik) BUE T %2 L2 BRAN AP 5 IVERDIL S S BT Z HABE, 26 6 4% £ 3 AR $%2
BUi%Ze B3 2 AEIN A R T JE R i i LA A HERAT IR B, 152 B2 B 8 AR T3 T Wi B i 3%
A7 R AR 5 1k N 118 S0 8 10 P S i /1 TR ARG T L9

HEA R ZE AR RFR 57 5 22 B3 2 e 5 2 47 BLR AR (administrative complaint) 5 g & k21, 50
635 BE P 58 FlRE VRIS s RNEARE Y 5, — BCAR e B ML A 0H R, AP SR 13, F S B 2
PPt 8 B VRR TR A R R B ISR IR TE R IR I e 28 0 DR S5 R Sk A S A3 A ] — i B 1 H
AT LA O T SEBUE B BOR B A, 72 B0 W 45 S A R T A A R A

(6) 2011 4AEESMEITCE 255 A ik 2) , W T T FDA S84 A A H 5 BT , 780 22 B e HOH B LIS 5 Tk 25 4%
ABURE SE 7 AT SR A TR

(7] Peter Barton Hutt & Richard A. Merrill, Food and Drug Law 1205 (2d ed. , Foundation Press 1991).

(8] Nathan Cortez, Adverse Publicity by Administrative Agencies in The Internet Era, 2011 B.U. L. Rev. 1371, 1410 (2011).

(9] FTCv. Cinderella Career & Finishing schools, Inc. , 404 ¥.2d 1308, 1309 - 1314 (D.C. Cir. 1968).
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FEISE U0 Facebook , Podcasts , RSS feeds , Twitter feeds [10)

N T REARLICH T (5 BB ER 170, R S 5 2 Dol 1 VRN Ry K A SRR R A BUR , LLA
PRAER ARSI, AT R T AWHETT AT BOR & TAE T WA B b, SRS — 2E 4L IF,
A3 BB S A A S R T HAWA T BOIL OSSR MG, BT T AT BRI B R A AR B 5 2 AR FA N
5 A AR (1)

(=) H A4

HY 67 {5 S B 8 e S AL G AT 1 P2 A7 3l (BOR) SRR fa ks (G i) /5 Bl A 5%
AR, B R ZIE R KTy, RE R TG AE T T 2k SEB AT BLRR 7, vl LR UL, A5 B
FTEHLOCHR A A A s T — I T Bt (HI2 5 M1k, A5 F Ay, A 1 2 i W48 Jm  TH 9% i &2
R0 LR SRR R AP R A R B A 7 A (1)

4 R 2B T L OGN B 09 426, e 22 HORE AL G I AT 19— M A5 2 & A A BR rh 4 Wi 40
RATRE NSHENF SRR o (HTE— 141, 3 He AT BOL G i[RI S 52 5 25 DA 5 — AR ) ik A
T (BRI ) F2AL, 3X 2 PR AT TER A TR B — 45 1) T B A 8ok o BRI PRI L 4 A i e s ¥ A i )
ﬁéﬂﬁ%'i - ik?& (Jonathan Cannon) E‘JU\TRE”%'-E\*%FC%%‘@ s {mﬂ\ﬁﬂ%%‘@ﬂﬁ@mﬁ#ﬁ Efﬁ‘%\?ﬁﬁ , Af
PUEXHEGE M 19 —Fhkb 58, A B 20207, B8 U o W A X R AT Al U3 B W 28 5
SAE— Oy LT SO T RIAR R TE - © RS 0CRN (7 T B B R A ik (A X 40) ~p ik . 714

(M) —#&IheE

PRAA T B ST B T 22 00, X A7 BOMLOC 17 T {5 5 B 8 1 3R I 7 =Rk AT — A S R RIE R . AT, 171
TR 75 L B 88 Tl Rk BEA T VLG Y IE A AT oA, B AN AEA 718 (W) i ) 3R ml o e A0 55 ) o P I vh B
8 T EE B (AN A A URR BRI EE R ) 5 A B 58 s AR R 5 HAB A T 3l sl AR e A DG HK
(ansp LA g i 2 ER) o [, s S PER BN 2 AT 8907 20, 5 % E AR A1) 3O RE
BRAFTEZE ST o

By —Fh A TR & ATECLOC T BR 57 T (5 S B 2k T H AL R ThRE . 35 44 17 BUZ: 27 BN
Wk - WK B (Erest Gellhorn) (4% T 1973 48 31 36 [H 2 FL S IA By O T 97 T 2484 8 119 28 ML o
I MR A T 2T BHLOCHY SRS BOR A ST E B B T RE A IR DI RE  — Rl 5, 2
HlE . TR —FRE LT AT BOHLOCH G w5 B 35 1) 28 AR 5 15 MR A X 3 e A% A ARt it = B
O, AR 5C FARRE AR5 2., AL 2047 B B AR 09 55 90 5 B8 17 BOL DG 1 A% 8 4 T R 0™ il 1Y &
W (i) 5 B, S Akt S 2 A sl AR A e 1) B Y o 7628 RO N AT BONLC A TR R ) i
i i (fa i) (5 B2 R 1B SR A AR A FIBER , I AT R R LUy —Fh il 3 37 B, 1851 i

(10)  https://www. ftc. gov/enforcement/ cases — proceedings 2015 4F 6 H 23 H /5l

(11) Cortez, supra note 8, at 1416.

(12) Id. at 1384, (U BRH =i Z47k) (15 U.S. € § 2055(b) (1) ) BAUN 003 7 il B 4 2% B 23 T LUK AR AR A2 21 ELAA T R 91 2%
A AR B R CHIR i 2l Ak ik ) (21 U.S. €. § 375 (b)) X6 dh 24 i i 48 R i) 5248 s R W AR ) (Inventor” s
Rights Act of 1999, 35 U.S. C. § 297(d) ) 8K & F STt /AT *& FE UE2 5] (invention promoters ) I IFIR, Hifh ol e &
BB A LA A« (B T i 3275 ) (The Toxic Substance Control Act) FEAXIRAER (EPA ) 45 £2 il i 7 #1252 I 45 5 S BB 2% 114
5B 7 U.S.C.A. § 430 (2006 ) FZALARM B A7 56T LV S5 A R U 45 251 5 (VR AR %2 2275 ) (The Vehicle Safety Act 49 U. S. C
30118 —30119 ) AL I 52/ 1 A2 1 % 42 46 HURY ( NHTSA ) 38 F1A A 224 BB IR VR 77 o

(13) Id. at 1420.

(14) Nuclear Regulatory Commission, Revisions to Procedures to Issue Orders, 56 Fed. Reg. 40664, 40683 (1991).
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BRI B BIA R o ATBOLOC AT RESE T[] H A HEAT 00 05 B8R , A SeAT OGO 1 @ A
FIE S, AN 51 5 22 5 2 5 A1 B AT LS WIPRE AT Sl — b bl 0T B, W3R PR30 5 b A7 2647 HOHL I U ]
ISR LR — P RE , B i 6 1w {5 8 B 8 S B 0E 0, IR O — b T B, R 2 0
a1

()%

S BAER A 0 B L IRR S DB B ) T B LU U E A3 5 —, A —BE R
TF BT ELA Bk « 196 2 28 AR A DA AN X PRk HE T I8 3R Al S 4 vy B8 2 10 i L2 i
BRI 553 23 AR AT AE BRI 2AUT B) T Befe A7 BRIBUR ; 26—, B i fa B A 2 BE Al HL i g — b
1o S0P DX AL ) T B, A ARG | 2003 R A ARG XU, 15 RV R0 1 () e 4% ) O L9 20 =,
PR —FP G T B i U H 2 AT ORI, JO 5 75 JE AT [ Rl EL AR IR B ( 2 B2 AL R A ) 000 56
PO, AR A — 5 AR R T B A ) T B, SRk A BR ) (JC 5 i S 2R AT BURE e TG vk B At v LA
XA IRAMELA SRR VRIL ) , BoA e —Ff [ h #it i AR IE AT BT O, AR A 52 31 22 dvk A 20 LA
Bl AR AL B IEAT O AT ELC A ARIRA WS 1 L7 DR R R B ok, B 5 S 4 5
FT BRI Y i 22 802 12 T F 2 2981

ENCIV-a: 0k RS LT

TR B PERIFARSE R B S, B T BES R AU MR, XA A GE AN A TE R0, 152 5 54

il

T S A BR  BOR B 23 O o I 0 e 80 TR (B SRAR R R 5 R & (LR IFR S 2R
HAFET) , MaliH 245 A BBl (8 A% v 2k B, WA SO BESEBLARA 2 AR iy H Y 3 22 1 3 1
HAE B MBI R E ) R, BB Tl . HOULDs S AT BOFL I 28 A AR TN KA 2R LA 8 T i g
R M), A e 2 A 2 e 1)

P T 245 0 5 R B g R, R DR B AR A M R G, 38 32 5 i, R W R AT UL G 2
— R 2 AR o IR DR R 24 T A BRI DT, X A T A DG SE AR AT AU K AR
AR AEAE T A 2 75 EL S A N oy T i A0, sl s b € B k30 , F L AR M AR 1Y
X RIR, W AR TRMZ A" WSO, %R — BECRIE AT R K &R - %
f8427% (Charles C. Edwards) FT e, “ fERA A= 5 LY AR, U1 PRERT BN, A7 I 28 AR M) £ ZORTERL 245

(15) Gellhorn, supra note 3, at 1382 —1419.

(16) James T. O’ Reilly, Federal Information Disclosure § 25:1 (3d ed., West Group 2000).

(17) i, B B [ A A I S S A ) 3 LU B AL J5 )& 1Y AT BORE P SE T 80 B B [l Lars Noah, Adminis-
trative Arm — Twisting in the Shadow of Congressional Delegations of Authority, 1997 Wis. L. Rev. 873, 875, 888 (1997). 1T BT
iz FHAEIE AT A I — 2 SR IR kLA QR IR AR, Tim Wu YJONTERTSRAT L, B T 250 R 2, d8 15208 i 3
Bl TH GGG SN AR T 5 sl e S5 IR AU 1 T BOA SRR S, (HAH(B . Tim Wu, Agency Threats, 60 Duke L. J.
1841, 1842 (2011).

(18) AHICZEMH, see James O’ Reilly, Libels on Government Websites : Exploring Remedies for Federal Internet Defamation , 55 Admin. L. Rev.
507, 525 (2003).
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BRI RIAT ), R HC AU 5] T3 B & g 19

N, B A BB R AURZ BN (BAF AR TE5E A NN AT RS B IR (B ) JRBR 2 4, H
O RYE B IE G5B TN R W T REB A b B U AR IR SC R 2 I 5, TE AT Bl B
1989 43 J 2 H, 5 [ GE R ) 2 7 RF A9 DR e 6 4 21 Bt 44 P 3 80 M) 1 1 S A ol 2 B ) 1 LAk
Wy, B it 24 i R S R B T A R A KR I F T IR A, LT TR 2 dnl S 36 8 R A D AR o v
P 4 A R SR T R S 1A TG T e e o SR S W A A B o T
PR BGIEDE , iZJR K AT TR MR 2 1 A8 4 I A7 T T d s 28 T T 2l 30 0 28 A 0 45 2R, 5 il
T D BB MK R KR, ZOR Z 8 R 45 A B A MR o — SRR A 2 A0 1 10 g LASHT 1 e
T P A 1) 1 8 S 6 2 A I A A 2R 15 A P R AR RO , ORI B2 2. 1 {236 TT, ¥R BE e o Jh A A 2 ik
SE AW FARN GUE R TR, S EE IS I T 22 B IR AR FE A TSI E T A
SAVACSE TR 5 5 20 AR £ 2 B R Y B R AT R, A OB R ARG 1 ) ) I A e B
Y L20)

(Z) RALEENEW NS

Y RFR AT BN TAT A 5 S WS YR B AL, A RE 5K AHEWT (B2 ) 34, SR TN A AT B
PR, R e 73 SR AG ST D RE I, 7R AE I T A L, B =0 i AN IE S AL
i

AT RS S ER A AT (EE TR 51 A A S k] B0 07 IR B B R A i A A
THRFAE B RS ML A 2 H A (A A 2 W™ 4028 S 2 F R G T I 2 A T BOHLOC B SR A RCR
AT RS EE B IR BRI o SR AT TR 28 A i fp BT ™ AR 1 B 322 ]
g AR AT, T e A 2l AR AR L2 COBRIR e TR ) 3 AR 12k e 7 0 2 ) DR T
s R AR iz P 97 14 S, L5F 8D1. 4 () WAL B vl LASE 424wl A B 1T, DLk Bed & i JE
AR, A TP HGBEA T GE TR 5 BT 32 4051, LR S -0 g vk i i 22

MIE EF B o3l SOk i 2wl A AT ST A 2 A 0 5 B 5 17 Bl E8h A IHig st (s
BAREET , (EAT L, —HFER ISR LA A A2 2 AR T A —Fh il 8. RO 1R A
PR AR — i Bk 9 R IE U 37 5 Ak 2B, (E 3k A 32 8 1 37, 2045 1 = R
—REELSIAN I . TOIR L TR R B A 44 X R AT, B A D — ol i o) T B A I AU — T
i

AR 1941 4F  SEEATEORE 5 Z T, D0 1001 S 4R nl REAE O il 40 BER I Tt 5 1k 1k At
PRI, AR AR AT BORE 7 2 DA 23 0 A7 OB P ok JRAUT 1] [ 2 1 0 4 i 7 D M ot 1 R
Hi%8 BIZ% 51 22 (The Federal Alcohol Administration) : %% 5y 2 far 5 00 11 {5 S B 11 o — FA R Z A Y
)RR PR UE iy 4 B S S, BRIV HG il 4 B9 A7 R0 A A TR R I A 2 4 ke, X R AR g i o 52 )

JEwigtd

(19  Gellhorn, supra note 3, at 1415.

[20) Fisher Bros. Sales, Inc. v. U.S, 46 F.3d 279, 284 (1995).

(21) & EBE S 2 ARG A — TR 22 M1 )i, 25 UL Note, Shame, Stigma, and Crime: Evaluating the Efficacy of Shaming Sanctions in Crimi-
nal Law, 116 Harv. L. Rev. 2186 (2003).

[22] The U.S. Sentencing Commission Sentencing Guidelines.

(23] Final Report of the Attorney General’s Comm. on Admin. Procedures, S. Doc. No. 77 -8, at 135 (1941).
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BRI UTRY - o K8 AR AR Ao bt e B, R3S A= 1% 2% F 22 5123 ('The Cost of Living Council ) B
62 ] iz FH A7 T AR S P R AR S —Fh RS I A AR R AT A & o iE U . JF B, eas A m
R B R AT A A AN B 58 A A AR A by L2

DL A2, VF 24T L OCHR G 75 TCAL R 1937 6 s s Fi il 38 T Bt A ], EE A= A0 1 2Y
FAREEACRIANF I A B R A B RRMEE E A B8RRI R B A L 2

()N ETHESTE

BT BB R R BT B A R, B I RS RCR B T A AR LA S HAM 24 By A8 k2%
R AT AN ELMELATITI , AR R 0 19 511 8 sl AR S AT T BUETE S 3 B AR il 3
FBei A B BT CR 8 (A AR AL BT, 22§ AMELL A AE 23 ) AR OR 2 o Bt & [ G T
HoA 1E AT (1 ARE % 23 7 B A 573 R S8 AT IR O ), PRIE AL OCHE 5 PO i v At fe R3] 7 51
“ET LA AARTT R R/ N, R A DL R iy 2 PG BRI R M S — A (26

Fe i, AT BOAIL B X A DL 4, OF & A AR B, i NSl 2 W E LUk . 4T
5O T MR AR N 28 v WA 7 S el 1) — 3 SRR 9 3R WY, s 4 Bl I B B 5 1) 2 ) o T 2
i 2 F (R4 2 Gl B SR (RO A 1t ) b/ 44 S 32 1 510 4 2 s B0ps 27 Bk pLG 2
5 SR A R AR BRI R, TN i 4 B0 7 LA RS, IAT & S5 BB E S MB IE 228 1L i &
(51} 48 AR B A A8 D ) st — A R Y TR, A% %8 T 22 51 2% (Nuclear Regulatory Commission ) 7E T
i 33X — PR, 75> 58 rp R IR AR P T A0

£ 1984 4FX%} Inspection & Testing /A FJ AL L)L B 35§71 3¢ % 1 ( Civil Monetary Penalties) , %2\ ] 7K A
s, (TR A ok s ik, Horh 22— R % 2 B 23 07 TH A B3 BR 6F  F) 2 i A KA R
(> FME AR R BRAT IR G S TE B R A 25 ) , 28 W JCRE 7 SO Sk (R 2™ ) o B 25 5
SR TR BTG A BOR S LA 38 07 225 i b §51 N A I 422 SR RE ), TR 38 h WA 5 1
TR B R P B S TR R T ST A 3 SR 28 (FAE [ AR B L B X Reich
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L. Rev. 1 (1991).
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ST FTH 9% 2 4222 51 2 R 2 S N 1 A BORE e S mlvE 5 X — 4 Ab 2 Ur AR AL OC 2R 15 7]

(37) Gellhomn, supra note 3, at 1418, 1427.

(38) ZULLSE]BUN - R SMTH . OXRS SEME——22 % GEH S EREE) VUi, v B B0 R 2 it 2005 4R, 565 331 T2
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Michigan Law Review 386, 425 —428 (1981).

(40)  [E]VREW: GRICIRS M) , BXGE, th R R AR 445 1 ik 1993 4848, 55 54 T,
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(42) Gellhomn, supra note 3, at 1419.
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(51) Cortez, supra note 8, at 1441; O’ Reilly, supra note 18, at 512.
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(64) Id. at518.
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(72)  United States v. Children’ s Dolls, WL 140250, at 7 -8 (S.D.N.Y. 1989).

(73) Lawrence A. Walke, Federal Agency Publications: The Availability of Judicial Review, 69 Wash. U. L.Q. 1267, 1284 (1991) .

(74)  Hoxsey Cancer Clinic v. Folsom, 155 F. Supp 376 (D.D. C. 1957).
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Adverse Agency Publicity in the American Legal System
Zhu Chunhua

Abstract : As an innovative regulatory tool, adverse publicity is used by federal agencies pervasively. It
may provide information to the public; it may warn the public of the imminent danger; it may serve to
punish law violations. It is cheap and can efficiently promote transparency and open Government,
eliminate risks and deter violations. With few experiences of legal control, it has long been a discretionary
informal agency action without affording procedural safeguards that attach to more formal actions, followed
by the abuse of discretion and legal injuries. However, Congress rarely limits this discretion; agencies
have unsatisfactory internal self — discipline; courts are extremely reluctant to intervene. There is a long
way to go to find the solutions to the quandary about balancing the conflicting interests of public safety,
rights to know and protections for persons affected by adverse agency publicity.

Keywords : information disclosure ; adverse publicity; administrative action; function; legal control
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On the Limitation Period for the Revocation of the Juristic Act with Error
—An Analysis in the Context of the Chinese Civil Law Codification
Xue Jun

Abstract: In the category of the revocable juristic act, there are different kinds of defective
declarations of will, and every kind of this declaration has its own particularity, so it is not suitable to
set uniform rules. In Chinese law, with regard to error, if we adopt the will approach, we should restrict
the limitation period, requiring the party to cancel his will immediately. If we award a certain period for
exercising that right, the period should be not too long and the starting point should also be objective that
means from the day on which the declaration is made.

Keywords: civil law codification; fundamental misunderstanding; error; revocable juristic act
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