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On the Legislative Follow Up of Mortgage Financing Reform
of Management Right of Rural Contracted Land
Xu Mingyue

Abstract; The reform of mortgage financing through management right of contracted land in rural
areas has entered the experiment stage, following that will be the legislative follow up based on the
reform experience. The legislation on the mortgage financing through management right of contracted
land should embody the reform policy spirit, but it also needs to follow the general rules of legislation.
When designing the legal system of mortgage of the management right of contracted land, the legal
system of right of contracted land management and the right of mortgage of the management right of
contracted land should be uniformly planed. The legislation should follow the market law, properly
consider the particularity of the management right of contracted land ; adhere to the collective ownership
of the land, stabilize the contract relations, do not change the land use; and to minimize the impact of
mortgage on the use of contracted land. The legislation should make reasonable arrangement of the legal
system of the relevant mortgage in accordance with the characteristics of the management right of
contracted land.

Keywords: management right of contracted land in rural areas; management right of contracted

land ; mortgage financing through management right of contracted land
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Research on Application of Antitrust Law in the Insurance Industry
Zhou Xuefeng

Abstract: The insurance industry is a specialized and strictly regulated field, it has a certain
particularity in the application of antitrust laws. However, it should not be given industry practices
exemption, but should be given the conduct exemption, which means that the insurance industry should
be subjected to the antitrust law, except for a certain kind of conduct of insurance business that may be
granted to antitrust exemption. We should establish a coordination mechanism between the antitrust law
enforcement agencies and insurance regulators in order to ensure the healthy development of the
insurance market.

Keywords: insurance; antitrust; exemption
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The Materialization of Criminal Trials and the Revolution of Trial Modes
Xiong Qiuhong

Abstract: It’ s generally speaking that the court investigation and the court debate should be the
central elements in the criminal proceedings, especially for the judges to find the facts of the case and to
apply the laws and regulations, which is called “the materialization of the trial”. In China, however,
the trial “goes through the motions”. The perennial problem, called “the trial formalism” , is serious in
the practice of criminal justice in China. The revolution of the trial modes, i. e. from the inquisitional
proceedings to the accusing and defending proceedings, lays the groundwork for abandoning the trial
formalism and improving the materialization of the trial. In order to ensure that the trial plays a decisive
role in the processes of the fact finding, the determination of evidence, the protection of the rights of
action and the achievement of fair rulings, firstly, it’ s required to improve the rules of producing
evidence, cross — examination of evidence and recognizing evidence and to materialize the process of
court investigation and court debates. Secondly, it’ s required to revolutionize the criminal trial mode
from the traditional type to the modern type, and from “the umbrella structure” to “the triangular
structure”. The criminal trial mode in China is characterized by both the inquisitorial system and the
adversary system, whereas it’ s not as simple as the combination of both. It’ s influenced by several
factors, such as the cultural traditions, the judicial system, the criminal policies, the resources status,
etc. . On the accounts, the Chinese criminal trial mode shows some distinguishing features as mixture,
transitivity and variability. The institutional paths, the legislative techniques as well as the law ruling
environment will be taken into consideration when the decision is made. In conclusion, it’ s suggested
that the principle of directness and verbalism ought to be established and the doctrine of the deportation
of files ought to be preserved in China. Moreover, it’ s important to learn from the experience of the civil
law countries, to detail the exceptions of the principle of directness and verbalism and to strengthen the
legitimacy of the doctrine of the deportation of files.

Keywords : the materialization of the trial; trial modes; inquisitorial system; adversary system
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(4] Crim., 7 févr. 2007, n°® 06 —87.753, Bull. crim. n° 37,D. 2007. 2012 , note J. —R. Demarchi ; AJ pénal 2007. 233, obs. M. —
E. C.; RSC 2007. 331, obs. R. Filniez; ibid. 560, obs. J. Francillon ; ibid. 2008. 663, obs. J. Buisson ; Dr. pénal 2007. Chron.
29, obs. A. Lepage ; Procédures 2007, comm. 147, obs. J. Buisson ; Crim. , 4 juin 2008, n° 08 —81.045, Bull. crim. n° 141, D.
2008. 1766, et les obs. ; AJ pénal 2008. 425, obs. S. Lavric ; RSC 2008. 621, obs. J. Francillon ; Dr. pénal 2008. Chron. 10,
obs. précitées A. Lepage ; Dr. pénal 2009. Chron. 1, obs. D. Guérin — Adde : M. Quéméner, & Réponses pénales face & la cyber-
pornographie B, AJ pénal 2009. 107 et s.

(5] REURSEUFIAZATIESE A i 0, AT UES R 2 T 3 AR SRR, BN SOBCUE LE 24 S5 00, B 0E 4 77 A 38OE , o Pl 4
AR B, A E LN FARLJE BRI . ST R B i JFOW A8, 2 WL RIS ING - ORISR b A 18 el Js ) A e
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T BATZEL XN H 4 - GIEFR 035 ) , R ik 2005 4F27 10 45, 45 536 - 537 1L,
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U 58 5 7 H AR AR SR R A IR BRI, BT & BT B B IR U R T B RN E SR AE R i e (5 B )
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AT UL, ZEVE 1, Toie 2 T 2R Bl J2 2 TR, 175 2T s 1) 5 1201 5 BRI A AE AR Y AR ity
JEHIEBEE P H AR A LR i i B T — S I 2, #2001 38 228 A A ORI Bk R, AS 2 [ it

{(7) V. not. P. Maistre du Chambon, & La régularité des provocations policieres : 1’ évolution de la jurisprudence ®, JCP 1989. 1. 3422 ;
E. Verges, & Provocation policiere, loyauté de la preuve et étendue de la nullité procédurale B, AJ pénal 2006. 354 ; H. Vlamynck, & La
loyauté de la preuve au stade de 1’ enquéte policiere @, AJ pénal 2014. 325 ; P. Bonfils et J. Lasserre Capdeville, & Tentative de clarifi-
cation de la preuve en matiere pénale B, in La réforme du Code pénal et du Code de procédure pénale. Opinio doctorum, dir. V. Malabat,
B. De Lamy, M. Giacopelli, éd. Dalloz, 2009, p. 247 s., spéc. n° 15; A. Lepage, & Provocation sur Internet. La distinction entre
provocation & la preuve et provocation & la commission d’ une infraction & 1” épreuve d’ Internet B, note préc. , in CCE 2014. 73; La
preuve in Rapport annuel de la Cour de cassation, La documentation frangaise, 2013.

(8] Obs. P. de Combles de Nayves, AJ pénal 2014. 374.

[9]) Obs. J. Francillon. RSC, 2008, 621 et s (spéc. p. 623).

(10] Obs. P. de Combles de Nayves, AJ pénal 2014. 374.

(11]  Jacques Francillon, & Cyberdélinquance et provocations policieres %, in RSC 2014, p. 577 et s.
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1991 4E2 A &£ 4 A, EEHEZRELHEE 514 K ( DNRED ; la Direction nationale des Recherches et
Enquétes douanieres ) HL 5} 537y 14 2244 15 0C 15 90 B i 2ok B4 266 B 0 5 B2 RS 5 3 ity , DA 42 [ 7
IE, T H a2 8 58 i 22 5 i 2 o ABAEAT S, X U J0E 51 o m) B A T AT, JF Bl 5 7E L
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(13) Patrick Maistre Du Chambon, & La régularité des provocations policieres : 1’ évolution de la jurisprudence ®, in La Semaine Juridique Edi-
tion Générale n°® 51, 27 Décembre 1989, T 3422.

(14) 0t Ay fy vk s R it ol B ARE =URf S T 20 48 90 ARAR, B AR AR 23R T4 5 | ) 4 ] 46 S0 43 AE I 2 1, T SCAT IR

(15) Robert Belleret, & Au tribunal correctionnel de Lyon, le dérapage douanier de 1’ Opération Gisele B, in Le Monde, 7 octobre 1992. Frf
—ZWHERATTAM - HBIK « K5 (Jean — Pierre Cazé ) i i 35 54 7 U A5 , 2 L Jean — Pierre Cazé, & Un douanier sous
couverture. L’ infiltration des filieres de drogue ®, Paris, Le Manuscrit, 2007 ,

(16  TEIEIE, #ECR TR BT R

(17 AEBLE, AL TRFREIE AR R GO 1 i, A7 BCESRAGE B XA G R AU, L ] ) A5 A R A 1k B 412t B4 A A 3 24 1Y 15 v 22
SRS W CRIEE S 0y:) 86 5 4L KR O FRA ) 56 30 5L .

(18] Questions écrites du député RPR du Nord, Claude Dhinnin ( Assemblée nationale, 25 mars 1991) et du sénateur RI des Vosges, Albert
Voilquin (Sénat, 11 avril 1991, 14694 ).
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%" (OCRTIS : L’ Office central pour la répression du trafic illicite de stupéfiants )(20) {22501 T35 = 5 5
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RUR 2 St 32 2 AU, DRIt BV A 35 [ 3 o/ B0 RO B AR, A 25 1 57 R AR , T 37 2 RL ey o
B 220 ZERTIR (1991 ARTLHE) MY s AR v vk B AR AR AR DG A ST I AR o 58 [ 2 50 4E T — 2

(19) Wi EEARNTA AR A ERRZL, WM EN Gary T. Marx, Undercover; Police surveillance in America, 70 (4) Social Sci-
ence Quarterly 1004 —1005 (1989) ; Rl : (BB MTAAEVE Jr MG , B E FAGLEE B 241 ) 2009 4E55 1 4], 26 148 - 155
b,

(200 TR SE 5 BT S /A %0 1933 4 11 A 21 H M4 T, 30 1953 4 8 1 3 A4 BFISI, 54T Dby e i An 24
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(21) René Lévy, % Quand les ministeres s’ affrontent sur les pouvoirs de police 8, in Revue frangaise de science politique, 2008/4( Vol. 58),
Editeur Presses de Sciences Po (P.F.N.S.P. ), p.569 et s.

(22) Ethan A. Nadelmann, Cops Across Borders: The Internationalization of U. S. Criminal Law Enforement 247 ( The Pennsylvania State Uni-
versity Press 1993).
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de Droit Pénal, 2006, 1 -2, 77, p.24.

(24) S ULTEMEMS « BRI 1 55 A B HAtt I M S 25— DL AR R A0 A i A ) , BT i 2« (N RIEHEPEIR ) 2015 4R 42 2
A AR 2015 AR R, 55 247 - 259 B,

(25) Bulletin Quotidien, 7 juin 1991, p. 7 -8.

(26) WL FNERRE T EAL , 51 50REMR S, JF MBI S mlk pis MR L .

[27) DACG/SDLC, no 1468 —19/1, Note no 1468 — 17 du directeur des Affaires criminelles et des grices au Garde des Sceaux et au ministre
délégué aupres du Garde des Sceaux, 18 février 1991.

(28] Op. cit.

(29) René Lévy, % Quand les ministeres s’ affrontent sur les pouvoirs de police B, in Revue frangaise de science politique, 2008/4 ( Vol. 58,
Editeur Presses de Sciences Po (P. F.N.S.P. ), p. 569 et s.
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Entrapment and the Legal Boundaries: The French Mode as References
Shi Pengpeng

Abstract; The entrapment in France originates from judicial practices, which aims at struggling
against drug crimes, sex trafficking and other crimes that disturb the order of market economy. In the
1990s, the cases involving douaniers sous couverture had made a great impact on the political circles and
pushed the legislations forward immediately. Thereafter, new acts have been created, especially la loi
Perben I, which reformed the entrapment comprehensively and meanwhile raised the issue of how to
regulate this investigative measure. From a perspective of comparative law, the entrapment in French
has four features, including the elaborate precedents, the prudent principles of application, the
distinctive criterion of legal boundaries and the widely — applied judicial discretion, among which the
strict scope of application and the “objective approach supplemented by subjective approach” as a
criterion of legal boundaries offer good experiences for our country.

Keywords: entrapment; legal boundaries; French mode; references
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(15)  See id. at92.

(16] See id. at 126 —127.

(17)  Id. at 136 —138; [J&] 248 - JEJS Ml C Qe =) iy 3 i AU | BRI 4E PR, BORS AR T4 - QR 2 Skt a2#ie ) b
HURE L A 2007 SERR, 45 76 1T,

(18] Finnis, supra note 8, at 232.

(19)  John Finnis, Natural Law and Natural Rights 459 (2d., Oxford University Press 2011).
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(20) John Finnis, Human Rights and Common Good: The Collected Essays of John Finnis 89 —90 ( Oxford University Press 2011).
[21]  See Scott Shapiro, Legality 8 ( Harvard University Press 2011).

(22) [ZE]H. LA WFR: CEERREED) P8 A B, BRI AT 2006 4R, 26 95 BT,

(23) [R]IZGE - R4 . QLA E) 2R E R, G0 I3 Rt 2002 4E R, 55 234 T,
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(24) XAFIWTS T IER Wt IR 4 00 B M ME A B 7 Bk UL PE . See John Finnis, Natural Law and Legal Reasoning, in Natural Law
Theory: Contemporary Essays 134, 144 — 145 (Robert George ed. , Oxford University Press 1992).

(25)  PUANSE [ 35 2400 12 SR B% vd IO 55 07 , s i) 1 845 BOA I R A RERF R A T2 . S 0L [ 36 OB AR LT - WIRR o
CRfEA ) A, PR ARSI L 1994 4RRR, 5 43 3,
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(28] Finnis, supra note 8, at 262.

(29) FEJEHRH“ TCEEZ M I G Fe ik T X AE—FPREFIRZS . See John Finnis, The Authority of Law in the Predicament of Contemporary
Soctal Theory, 1 Notre Dame Journal of Law, Ethics & Pub. Policy 115, 120 (1984).

[30) See Joseph Raz, The Authority of Law 18 ( Oxford University Press 1979) ; John Gardner, Justifications and Reasons, in Harm and Culpa-
bility 103, 116 (A.P. Simester & A.T. H. Smith eds. , Oxford University Press 1996).
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(32) See Michael Moore, Placing Blame: A Theory of Criminal Law 35 ( Oxford University Press 1997).
(33) See Finnis, supra note 8, at 263.

(34)  Grant Lamond, What Is a Crime? 27 (4) Oxford J. Legal Stud. 609, 610 (2007).

(35) Id. at620.

(36) Id. at 614 -616.
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(37) S.E. Marshall & R. A. Duff, Criminalization and Sharing Wrongs, 11 Can. J. L. & Jur. 7, 20 =21 (1998).
(38) Lamond, supra note 34, at 616.

(39] See Lamond, supra note 34, at 621 —622.

[40] Lamond, supra note 34, at 625.

(41)  See Lamond, supra note 34, at 628 —629.
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a2 LU ) 7 SR SZ IS4 D A2 0 B S e TR 3R 28 SR it i e o 5 57 A 67 4 7500

SRS SiNios it YL I S P G o6l 11 11 RV PR B 8 B PUVRE | Ve TR B OB BUR IS FUS
ARV 32 S AR R BN [A) T IR 32 50,18 3 AR 12 T LA — Fh D ) 32 SCRY 254, R S TR 3]
Fribgr . B2k, AR — A KA AR IR A HEAEAT fE B e T, IR AR Bt LA 3 3 [R] 3 , it /2
EAEVFRIA 45197 o1 PR, BT 2 IR 0 Sz 3 X3 D ) 22 SR O 76 T, A5 Y H B2 o 1 O3t
[, AR 2 AANTAY AR PRAR o X Bh DA 32 SCA S g e 3 -5 DA 32 SC— e Y IR 85, K i —
DEHZRNEEAE T, O T AERERY LR R R AR 19, X 5 A RIE LB G BEATT . — A
R Ao A ) AR AR BR A, (P T b 0 T B el N 22 38 A R i B4, 1155 A ] Tt
ALK FEE# L5

FEJE 30 - 25 A4 R UL 2 5K e SR AT DA AR AR RS ik Z ) AR DU A . Fi AR T2
HrATE B, © s — AR 2 U BT B EESR, Sk o AN 1E S, AR AL 23 B AT B Z 1819 LG
B2l AP B RR 7 053 FE 3R [l 138 R 2 v, ARl A 2 T8 AE T 67 A R E R & Y

(46) R.A. Duff, Punishment, Communication, and Community 27 —28 ( Oxford University Press 2001 ).

(47) RS 5143, 55 82 1L,

(48) Larry Alexander, The Philosophy of Criminal Law, in The Oxford Handbook of Jurisprudence and Philosophy of Law 815, 821 - 822
(Jules Coleman & Scott Shapiro eds. , Oxford University Press 2004 ).

(49) Joel Feinberg, The Expressive Function of Punishment, 49 (3) Monist 397, 400 (1965).

(50) R.A. Duff, Legal Punishment, § 5, The Stanford Encyclopedia of Philosophy ( Summer 2013 Edition) , Edward N. Zalta ed. , http://
plato. stanford. edu/archives/sum2013/entries/legal — punishment.

(51) Thomas Aquinas, Summa Theologiae 1lallae .64, a.2.

(52) See Mark Murphy, Natural Law in Jurisprudence and Politics 139 ( Cambridge University Press 2009).

(53) Finnis, supra note 8, at 262.
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R RS2 A, TR BRI P S5 Bk 7 o AR AR 2 3RAT A AS S D3R, X~ 45 14 1 I A ., DU
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ALARFE REAE A3 B GO0, LU B B L AT 2 DA AN 20 I S B 2, SR MTRER A 2L AT A
N2 45 58 AEJR R TEIE T, AR ST , PRk P IR BRI . R, SR T UBES 3, A0
R A AR ARAT O B AT AN B R 4, LS AU AR i SR FHE A AR A o HE AN /R ( George S-
her) HESC, AU AT AR A5 04 A H R R R B 5 S 2 A A A T A R AR R AR OC Y, SRR AU v
R ™ e R, DU A5 0 P o X T LR R A AR ST i R o 2 ) 55

SR, 58 ARV R XL AR AOAR B ) 1 — NS i B 205K, RIVRAR B 22453 B R 25— SR AR BT %
T F o — AR A IE ™ H R () IEAR OG0 580 SR, 265 O 25 A2 A1 A i 2 6] IR AR J2 IE AR
Ko FATLLRATIRA G, SRLTH I SRATFAT o FRaRAG O B B B PRI, I HLE A 5530 52 35 2 i A5 2] 1
WOMK E o TS KB, SRIT IR AF BN F BRI 55 A o SR, I BUMRAR B R E
TAHMME ., o B EARE T BB RR OB 09 U P AR AR A AN S A (8, i R —
ol BRAR I, BT L ASE o A0 R T 3RAS B A ARSI L TR XA (A R 57

PR, 5 B S DA 32 SR S8 BRI DU HESR , [l B30 32 SCAR B o A AR TE B4R 0L 32 SCULRT
DA 1] 74 87 2 SRR BT TS A 6 s 2 i 17 32 SRR B4 2204 - (1) B = SO R R A
AT SETE AR B E AT O AN AR T T B B AT i B BE AR 5 (2) o 3 SRR
(4 H 8RS T iR AR E AR R AR ARG, AR T AR AR L L AR AR R 2 FOR g 4, i E A BB
RIS 32 SO REUE BT 5 (3) 0B 3 SO BEfiR B S AL AR Y [t (58]

(D) ETHREMELHMEEX

AR UL, T L[] S 10 A B4 32 S, REAE [l B b T ) =Pk R IR E e - s R
(Mark Murphy ) 1 5K , 55 T R B ARIEON = SOl G40k - B E0A LR A i A0 R, Bt
A B R ARURE B 75 Ak e 7 — s R LA s K s S [l 2 Ah . 7 — 2 PR L Al K g
LR A B AT Ie gt 3L R WATE THEIRARE MU 2 RAERLLE 7 4840 . A, JEAR AR
9 g e [ 8 L o ] ) AR TS D0 R, PRI A A0 SR 5 A B 240G T 3L ) 38 Jy i 14 54 705

RO A, ISR R LIRS A [ 2 A At e — i R b ek AL [l 3 rp o7 58
HE AR ST S AN AR AR B BIL 2, 3 e B 8 2 AU A R [+ 8 90 1 254 [ 7 AR s 07 T X 41 107 32
SCHY = A7 T8 LR, FATTRT AR SR 1 AR A0 32 SO o = A5 T, 28— JR AR Bkt e
PR AT T A R B I )55 07 T A DEAT: , S — Rh I B . SR T ARARAE N S 2 B, X X 2 [
I ARG [R5 2K, AR e AR A SR AT R R TE 1Y o 5 =, AR S R AR A X LAY, AR
FERYAESRPE DR E TARTTAOREEE o PRI, b B A IR) R o b S A AR I A48 32 SCRY PR, T A

(54) See Murphy, supra note 52, at 139.

(55) George Sher, Desert 81 —82 ( Princeton University Press 1987).

(56) See Murphy, supra note 52, at 141.

[57) See id. at 141.

(58) See R. Shafer — Landau, The Failure of Retributivism, 82 Phil. Stud. 289, 289 —299 (1996).
(59) Murphy, supra note 52, at 142.
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B MARAR , WK R TEEAT R, LA A S A v i 35, A8 T ik Ah 00 (B, et ok
PUIL[RIE A A T7 58, RIE AR A <y LR R A R AP L Rl i T4 . T 2 AN B S84 7o, AR R
el S T AR RS O S B S IR T3ROS ARHESL . A, AR AT AT — Fif B R G
TR e o 7 B E (AT DA I A2 AT 405t — A AR A AR o, SR IR S L] 8 2 — i ) S B B
U258 55 2 A VIR 6 AT DAy S TR A9 BRAL B

FEU, B T AR N, 3 SO BE B W g A4 15 5 R HR) 53 i B B AR 2 IE 2 A 2R E K ]
JEN T AR, B HAL F AR IR 23X A B 1 AR — AR B 8o (HR X ANE TR R LR
Gt ST IR ) BE B A B R ko SR, 0z 32 SCT AAR Sl [ 5 AN HE T, XA B L
TR T RIE R TR 530 1 6 25 R 573 A9 — FCIE 18 s 22 ) 8y DX 531 010 R0 533 ) — s TE e H 2
T NTEH ISR AR S [F]E A R o XS — et H AR I A T IR 2 BEORIR S AR T FLIE RIS ok —
ERRONER TN AR/ 1 LR = N N (NS 7SS AVUE 3= e e LT UN E R AR =2 4 R S I [ B N1
A B AR o (E 388 F A SR UE B 571 ) — e ph 225 1F, T ELR AT A8 3l i bedn, B4R
ARARRAIRAE L TH AR AN TR SHE BT R e i, X AR o0 T ARS8 25 B

785 i — R U0, T ORI R I S B9 R Al 3 SCAE R ST A8 2 e B AR . IXRR T DLIACA,
RN 32 SCANREAR TR 57170 BE A9 — 6 (R, B 4 Z200 A9 =0 570 RO e 98 B 4 58 28 (meerey ) A1, Py
RN A SCESRAC TR R STAR XN, 115 240 A 9491 5 DU 28 35 Aol g Bz ok 17 555K, R bz 3 557
T BE B U wP oA o SR, XA PRAT RLTE il e G, EAE R AR 00 A v, JE R A P 05 2 i
YERIES, SRS AC IR i S BT AH R], H ZAC B PR A0 18] 328 , DR D 0% A 2 9 BT
16 PR DA S S Y A S LT 214 SR e 4 18 ] ] 4 g L2

TTASCH i R 380 %) 5 R0 TR AL, ) A e DX 7356 ) ( strong retributivism ) H2 0% 3 ORI 38 A4 0
% X (extra — strong retributivism ) ARt o A% 58 A4 R 32 S 5T 040 17 A2 5 bl 4 ey i i ) 4 07 3=
SCNPAVEHA F AR S, X A 2 Sl by 5 SCAOAR AL . A AR TR A4 32 S0 — Mo A 4 0 32
SC 3P SL ) ARV RIE A rp R TN 3 Stk 28 O B by 1 1 o DR s G R Bt S, SRR AR JE TR
AL S — > — AL A ) (630

KT RN I SCAIHEPTIE 25 LUHAU IR A B, (AT DA, 87 32 SCRT LAAE— e H AR B4 BIUE AL, X
Fi R ARSI [R5 o IR 4, 40 3 SORANAT 3k X Al B 2 34T RT LSS A AR 1%
(R 107 T SRR A — b 5 A AU 1) T SC B AR Dy — o ik 3 SCAY AR ST 0L, AR 370 £ g i e 3¢ b —
PRI, AL AR A AR R T L[R]3 2 DT A0k , At R o o 2 K g S ] 5 T 2 s HE W X M AN 25
AOIETRE o HFRAT X A 2R WX ] F (A (Joel Feinberg) BRI $11 238 X, J& 2 K5 10 £ WA M B 5T,
HETTIE I IR 45 S04 AR B P Y 3R 0L, AR ST S 5 SCIE IR BT , 2 Tl P Y S ]

[60] Shafer — Landau, supra note 58, at 291.
(61) Murphy, supra note 52, at 146.

[62) Id. at 148.

[63) See id. at 149.

[64) Feinberg, supra note 49, at 400.
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I, RS —Fh QAR FRIC (symbolic marking) {690 FhI i i 3o S Bt A7 571 4 | Al A% Bl 0 < A i 452 ]
FATEN REALAERTARIRAT o 09 [ B RAEME AR IC AR X 26 AT sh 2 h o X AR RAEMERIARIC Al RE 2 12 IUAT
Z PRI, PR A TE R IR 000 SR i e [l SR AR AR A4 T m] 38 1 £ € TR ST — MR ) ERRIER
IS G TR

BB e H— R SCRE PR ARGE , AR N R RS R 52 B AN e A 2 P BEg
MR T R R A R R (H A2 AR B Z 8] 1 BB JA SRR A R . K2 BUA BLe i EAE LT
R IE SO 2 fe—— % IR CIE g ) VAR - 22 i (A H AYIEFE) FITER e ry (&=
A SEE) R M ) T LT AN HETTARXT 23 T, AN SC LA [ 58 1 DAy 5 e i X A0 S R 1 ) Y
A= 157 RS s o 1TE Q= n U Y /N 1 RPN S AR - MDA S o d FR s e ey BN 3 R/ BB [ 1 SR )
FARCFEFIFNEAE VT 45 ) A5 5 BAT B 00 B0 5 S (B A — A GESR B AR A E A (B R L LA, 3
TR Y IR BB S SBT3 PR, DR O TE S ok S J B, s 2 L Rl i 5 5 T 1E S FEAE i
N7 T A A P o L T TR O SRV BT U A, — A 2 BB AT Dl s D AR R I HL ARG I LA [
IO, X — S BRI 7R AN SR DAY ELRARARAAE™ , 1T 4 73 I A B , T 21 6 T R IR Z R AR
PERYARLE ] S fR] 8 PR AL T — P MLV A AR PR A A0, R BE Al b nT LUK RV A S xf E 47 LA
AT o JCI AR PG 7 i e A [ IR 32 S0t T B (A L 5 A0 R M B i ARk 52 Bk

The Nature of Crime and the Justification of Punishment: A Reconstruction
Based on Common Good
Zheng Yushuang

Abstract; The practice of criminal law takes crime as its core. Crime is an action which triggers
moral evaluation of community and deserves punishment as a response from the state. Therefore, we
need to explain the value nature of crime and the justification problem of why the state responds to crime
by punishment. From the perspective of natural law, the moral foundation of law lies in common good.
Law sets an institutional frame to facilitate community members to pursue and realize common good. The
criminal law is a special system of norms to protect the common good practice mechanism of community
members. By designating certain actions as crimes, the criminal law demonstrates their disrespect to
common good. The nature of common good entails that it is internally responsive for the state to expel the
offenders outside common good, which supports the reasonableness of retributivism to justify punishment
and solves traditional challenges faced by retributivism.

Keywords: natural law; common good; crime; punishment; retributivism

(5. T

(65) See Murphy, supra note 55, at 149.
[66]) Finnis, supra note 8, at 265.
(67) Victor Tadros, Introduction: Political Philosophy and Criminal Justice, 7 Crim. Law and Philos. 179, 179 (2013).
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M E.EEREFANHTEAABANRREUNE R, B ARAN AP RERRKEE, £
T EBERN G EGRNGAMNLES NmEEEXTERENZEROALHE, FTAHHEL
Fo A/ FGABOE AR IR, TR G £ BB RIEKRASH R T ERFEH, YKREERERUE
&k B N3RFE AP AR BRIAFRA B RFERLELFALAATEBFE, 25K
AAEEZHWRANEMEE AT EEE REBEX ARG N ELI, ERiE LSS
BB S EHRRT, FEARECLEBALIB S ZE SR EREZ Y, £E RGN ERER
AAERREMN XBXEMNEHREF IS B EEFEGT S AFPFEIHTEHILETH A,

FEIE AL A% BEAENL EEEL FABIEL EREE

TEZ 3 1940 4EAR 1970 4EAURT 1990 AEAUX =i B ikB sh 2 5 , L E B L B 2 0N AR L 4Bk
P28 AR 5 [ T8 V5 T s RS A7 B9 S AR i) g, A AT T L I 2 0 R 5 [ 58 1k 4 )
S TR MRS T S AR 5 A0 R O 4 B 208 FLE0h B e 29 4kad i 8 1 X
ST A A TEE MR A, e O B WA 2488 IR HILE 46 )Y B EUA RS R HEAL? T8k
AERA RAZAR NG BEALEE S5 i PR, o5 10 S8 vk B AT Rh fe L7 2 AR B S 0 Bk B0 T 5 07 SRR I
Z RPN 1787 AR TEEAG M C A0 T-0 I SE A It A, X 5 [ S8k g B 3 s g L, B
REF AN IO LR E B M 2

— R E LA AR « 81k T8 IR

(=) “EBURKFBBUANL” ) RAAF 52 R B ER AR BE

FESE I Jaik Dy S R AT AE RN (private rights) 5 A3EAUA (public rights) X P AL 5L 2 1]
Ak T “RAARCR” JE i MANER T —Fh B AP R TR AR B H A A e A0 0 [ T R R AR 4, RS
I ot S iy 22 I, L R o 300 58 0 s A S A B ) SE AR 2 b e 1 2T AL
A7 AEFATRT S BRI, IR e AR ENAERL 258 ) (Stamp Act) SR 095 AR . X A%
T ORERIE s S AR SE . e IR 1 B0 B [ RO 2R iy 22 i i ST 4 A 3 v S i X
(Blackstonian doctrine) “i¥{ 2% " JEvhALHE . & M HA 8 12 B [ 5 — B0 W Al 28\ B L A 3

o AERUTZ R I 2 iR 24 bt/ A SC A B2 R AT S Be U, 5 2 1 1
(1) ARSCREIM RERA " SR & A HEBREOA T o BOARIE WA E0A wh 2 M9 2 30, B 37 T 2 Bon e M &, dfr
AT R 3230 B A FBUA L BRI IR B Lo IS EBUA M ST S P AR RS, & A BT
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YA F AR ERAARI G . e B ARAYRIEAAZ 9327 (Law of Nature ) X [ 58 AL KX
2l AT, WAE SR E] 1760 ARACAYBORIERE b, B R LASH I 8 A1 Dy 37 [ 325 368 36 SR
PG TEEIRIR , IF A 5 37 A T A BRI L2 ) IE TR, 76 56 [ 00 1y [ G e e vl ol
“FANFHN” 55 “ TR B 7 W& SR B R AR A9 TR 32 L (self — protective legalism ) (548, JE i H %
PRIL AR R A B L3 R R SR ST T I A B DR STE  E d  E  ER E
AR — T, B SR AR A D T B2 AR 8 I R R A R T A S AOH] R IR T BUA M ALY
AT IR S s 8 SR B e D s rp R Bk S A, DR IR B ™ AR ik e [ s 4 2 /g v
DML, X RNAUH” Jg ik M ok 1 R 8 A 5 R K EACZ MBI sk 1o B [ Ak R
1 8 RS 58 120 0L, B it JRTASOAM) J U g ~J 153 P Rt 7 PSR DR, 3o glen™ 2 1 M AR B A
[ F) 1A XA, PR A R T 56 ) 8 v 5 T 8 AR N A N R AR IR A A5 I 2 A ] 4
SV PR

NIRRT SE ik MR T —FhBERCE R RS A e Y 38 SO S, T R R FAN
FURXF T AABEARCFASRI 7 CRAFIR B B AN 15 50, B8l BT 58— S BOA P 09 EALBOR L R AR 22
SESRIK, IR O S S8 BN B A — i JE A AR JE , X 1 3G A AR o T8 2 SR e, e A
SERCH]” 5% B A 7 WL S R SE AN S8 1 HAT BV S A L R BOR PE SRR —
T, B A R MR D L RO A A RERL , TS A2 FANAUR ™ RERS A Al ok A REFAE S A, N
Mt 5 A 5 R 57 3k EA S AR g 7 TR L BOR 2. A 8RR A REIESNE 2]
DU 44 SOH—Fh HA S8 AU S L) B sg od i B BOR MZE R BUAR X 4, B
XFICAS T IR

CRANAR” 55 AR AT 1) 2 ) #8156 el ) [ G A 80 5 AL , & A1 T AR . S 4%
AEsH T30, s Al T SR A E K AE 0 S I N . “ FANAUR” ML A8 2 1, foli A 5 e 7 s el ok ) ol
REIE o v 2 A B OB ), b 450 A 8 M A B SRCAT, DA T PR RO D o iy 2 I RO AS ) LS
IHESN I R i SRR B AR AL AR T A B 5k, IR i
LA RARBRAT AT SR I S PR APk . 5 RIS, R SR AL e ek v e ol B A 2R Y
AL, G T R R IO S A R A T A D D) A A OGS [ AR e o A e £
1ty , S py e i Y P >4 1 DA T DR AR s L B D HCRE g o R AR BIL T 3 B [ S R
A2 I AR T AR o3-S 3 8 A [ S0 B D RE Y A4 nl LU 35 AR 0 AL R ML i BT
F M AFEh A A il R g A 1T BOARU T iz

FANAH] 5 8 AR R F o0 TR0 T RN B A [ 00 ] B2 A, DR o b il 1 26 [ 58 vk
REZEER . B TR MR 0 2 IR A AR A E T K T8 i BEACSUR A 2 B4 T8 4
(inclusion ) , 145 5 [ a] LUK LA AU A7 7 — etk Sl TR Ak D RERE E AL s A a2
A B ] AR Y 2 EEASA AL, B 2 509 N AR IE 80k vl BE, dL i BUR R ST R SRR R
ST LA 8 5 AR BIL ] 4 v A A8 T A LA BT o R AU i BAIA HRASOR) X — T H A o (2 ik 1 4
SIRE LT IR BEHLH] B9 SR S gL . 8 BCRIBLER A , A B ELR AU 3RS T B X
AR IFULE - 52 5 i B PR RA AASURI -5 2 3EASOM) 3 3l 56 [ 1 BA R e D BE /AR IS 1R P, KO 53k

(2] Chris Thornhill, A Sociology of Constitutions: Constitutions and State Legitimacy in Historical — Sociological Perspective 183 ( Cambridge U-
niversity Press 2011).
(3] Id. at184.
(4) [RIEH - Bsge  (RADAR:BEEL) TR PRAERE, i EIBL R 2 i 2013 4R, 55 236 1L,
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KU e BE AL Bl , DRAIE I 52 7T LA il g RS PR BUA B E S AN Rl AL 2 Dh R 7 RS IR R
AT HE )y [ 587 B ARE” (integrity ) ZE 75 JEUU LAl D8 5 BOA BRI o AURI 5 S50k Z A 93X FiRH A4
R, 8 3 Tk 0 B R A T A LABERR AL

FCRHLHL (4L 25 F2 0 4 TIPS M A5 E A U BOS Sk R gz, —Jrim, “ Fh AAUH]”
AN RO T E AU B SME R, B Rt A e R i TSR FE SR BRE DB EA R T R, E
WA e A ARG — IR 2 “ BT 2 o ad a0 IR AT RIEAP AR AR AR D U At S Y
FlEABVEE P, AT LA Ry 14t 2 285 BUBAZ BOA A0 , DT ke i AR GE IR O e 2 A8 P B At 2 o
FEBANATFAZ R o 1738 1 FANACR” ML 52 BE A 7 2381, A 20 B0 T BUR R G045 5701k A 7K
FHIE S PEAE P2 KU L) Sl R RO S o T M S B B 20, AL B 1k T AR AR £
FER .

37T, AR AL B S, A5G e 28 IR AR AT A I 2 5 [ 58 A5 Sk BUA BI BE
TR A “ 36 A BV M T B AU IE S 5 5 AL Y 5 — A E 2 LA . AERT s &Rk, “ AA
A" 2 oy BAR T W 2 B Y —Jo R IR AR 5 32 S (Burkeanism ) FAFSEORSF T , 75 & 5
ALk R R FE B Ty, WA AT BT LR B 25 e Gk 0 R Dt L0 i e 2 AR B A Y B
EWST WL T —A A R W BGG 23 [E], WOMBAEAE il FHEAL A 4 SUE BLE 23 8], AT LS H
AR T 5 S SR SRR R R o 5 RN, Hy T 2 AR WL A A5 AN B9 £ R A 1)
TNES, IRt gl 1 73S A s R U] 1 B

BT 22, 5400 56 s AACR Sy v B S8 7 SRR, Gy S 0 1 2368 75 J U 5 i D DU )
AEES . RBAAEUIME R AL R IE LB A~ LD RE SRR A 215 LB . 3L A A 8
TR A EBH2, R A WA T2 B SRR, BT R, 2L R T 56 [ [ S RE T F
HOAR B B0 R T-Be o B S0 i BURIBLELRE HE B B 98 3 o — MR E R 2R BRI &R, 0 e
Je FE AU A DA sl LS , AR A 1 i BE AR 2 A S W AR B9 181 5 , I o g R LUB PR A 22 4L
TRt SR8 KER A" oS4 /K (Chris Thornhill) [ IA T , “ASUM ™ 78 38 [ iy Z R R HH T3
T IIRERSSE Al AT ALIX = X0 ) S IR - B 5, AUR D 1 S A B 8 1k B T 4 A B9 IE 24 PR
B 5 O, ORI i e Py 2 SO B B 1 T K 1) PR -5 A D RE L 5L 5 ey, ARURITL A Fe i/ K
AT LA SRR B AOR B TN R DA AR 5 5 HAU B AR O L7 IR E i A S BRI B Y
BHIERES , 2 B A R R T 2R G PR I SR IR AR, B BRRBEAE A AL 52 HEOR R Gl
T 5 LR A R BUF R G HAh AU 55 TE S B AR ™, [R) i n] LR TG 7 90 45 Ffdd 22 1)
fR S ERRIR L) B RS MARR B e R R AR T Ry e A A &
FUE 21 o S8k SEAROR A2 B Ay, [ S A 1% 8 A% ™, 3 fe el ¢ mT L L g = 57
G5 LA SN, T Rk 32 S AR L2 2 B 307 SR, B RE BB AT S8R B AR AL B (3 f A
AR B 400, 45 2 TR AR 143 3 SRR, T8 2 51~ A R ASOM) 2 (A L BT, AT ST 5 B 3 A )
Y R AL e e

(BRI S ) Wi, W R R AT R R 2 KBAR L TIRE . Rl 558 B0 nl LLkE S A 4

(5) ZUWyE2 5145, % 188 - 189 L,
(6] ZUiE4 545,56 -21 1T,
(7] Thornhill, supra note 2, at 193.
(8] Id. at194.
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WHIZ BUA, “ =30 B s )7 AT AR G 53 B0 28 2 BOR AL, © W 7P AL DR A7 S ) AT LA sl 0 28 9%
Rz BOAA, B KB T 0t 2 B ER TR BOA & O 2 A6, TR 132 BUA f R BUAHE R 1Y
SN o S AR B R B, G B A — R TE T A AU T BOA AL X T
DL A RR L vh it o SEREIEARUORIE B R 0 ST, SEBR LA [ 5 AT UK R & At 25 8 i Pk
SRR I 2 il AL R R AR R P I s 3, SE L TR RBUAR T B R EOR . X BEREH
Kt S UCEN E R)Z IR 2, RETE R R4 2 A e — A A sk SRtk R L) @
TG — B S A ZR A, 5 [ TR [ K e A 22 At 2R N SRR 286 1 25, O gt vy e — A
i1 oA Iy, HEE S0 E SR BRAR R, X 5 S I A RO [ 5 06 2 T0 24 H 08 1 5 A 2 10
53 HAE R Bl Ry TR B T S BT LG

WA EEOAL” BT IEER, 56 B A A 3L AL (public sovereignty ) 15 LI FHE &, JF B8 T
HAT 738 RS SN a4k SRR 5 1E 24k, 73X ST 10 1 b i 3 58 T Xof R AR ) O F 512
B, CRORIEEZE) S i RA KRG, 7T LA ) 4 3 BOA B 5 T RAL 25 09 “ 2 BOR AR fa i b it
B3R (AT DU RO AR Hh R o3 T R R R, DA TR L D R R i S R ARl Ak L b S A i A vk
B, P T HE Sl 72 T 5 FA N ST T RE 434k, X fse 24 R DLORIE finsi [ <A i 3
AEJ). BRI TR - 2 (Michael Mann) (%25 8 X 73, 58125 i 52 55 1O AN S B 28 19 & il A ) ((despotic
power) , T J&: HFE A 44X J7 (infrastructural power) [10)

ORI T 26 [ 58 k) B A% TR R R i E AU R SRS 4 A HLOCHIE B B Z il
T A B GOE ARG SR A AT AU R 2, LA el R S R BRI B S LR A T
PRI S ) R MR v 1 R R BB B R T o EAE AR G M T AR R A T Y BUA
RGEFER I SER R R BORLT BRI $E T T E G FBUA L B T 5 X RA 4 7 B
IR USRI B, B ey 3 o 12 LT < B ER AL W T, i mE RGP AR, RES K 5E
PN H B 9z BUA At 2 B B0 e & RN B 20 2 88 T 2 28 19 BB e 95 1 R Rk
FORI B w1 ACAILE] A BhARE 1k S5 A0 A A R P TR TR 45 5 A 9 IR F BRI A LR IK . FAAML
FIHILTH 0 % e , A RPR I T AT B A5 [, O it W 49 T A R EOR 2 R Z A At 2 A ]
H SH i 5 R ) SE A 1Y) W) A B 4 B 356 EDE A T — DI RE R E AL S s MR B AL BOR R &, ]
DI B0 P 37 vk 2ok A ) — v AR Sk Y ) VA AR R BUE $EAT , O Rt Ao BB A T iE
AR SR,

TSRS Bk —SeaE 2 D RE S A S “ FAN G 1Y R BORAR” BB T, A WY 26 [ E AR — 1
“NFEVERRT” (public order) BYAMGALAE T o Hr A= 1Y 38 L I WOSCH BOA AU AN E P, T Hr 2 i
Az LN R O Y M U RB A O UG K Bk i e T 2 112 SR AR RURIAR” 1 5E
2, RE S T EZIRER LBOAL” BRVERE ), I 1 36 I RRIR Y SE R 454 B ARIE T r R
AT LARREE 32 B R W 29 5087, 0 i ml ik RGEORH N R BB SF 35 M o, Xl
KEEENT T —MHR2F8  ERA HF NREE, NRBEES XATES  fE Sk AR
Tl FEAL G B Z 1), S I BT — FPRE IR 5K ) AR R OC 2R, XM B 1 36 1 J8 ik ) s A% ok IR IE

(9] Id. at196.

(10) See Michael Mann, The Autonomous Power of the State: Its Origins, Mechanism and Result, 25 Archiv Europeennesde Sociologie 185,
213 (1984).

(11)  Thornhill, supra note 2, at 201.

(12) Id. at202.
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WNFEA RIS, B — IR N R A 7 IE G (0 AT — B0 73 2 R A A B A I8 H M
—HER7 ) SRR AR RAE T — R AL G T [ 58 5 T RAE 2 Fh AR DR 451 2
FIRE ST, I th kS AL SISOz BOA . S RISl T AREOR REE S AT KGRI IIRE
oML, 81 58 1 B A KCRIBLG , BRI 7 LG — B AL Z)Z 0, JF DUHAh R A 3 1, R
XA IIRE R G AR LB

S [ S RE 77 04 DR, Tl et LS I R AU A5 T PR SURI A% G 3 [R] 2 5 114« FEASACRHIL Al )
Feuk ], Mo AR M RS B 7 N RE B LR b, SR, WA R Tz BOA SR X T
KL MR F % B 04 A ALY AR FB HEBRAE [ S IS 2 Ah . ACRIRY LA A ik ok f%
G, A T S [ Sk 1 B ORI e FIR ) — A 7 T Y R ) - R B A HE A B B B, (]
W AU REAS B b BREE A D BE U, I HL R BaR e py al et . Bl AU BE B 4
S —F A 32 8 RE L B A Sk, T R AASCRIATL A 28 5t A2 2 A1 G N AR Ak, I A 12
HZm L P LA E . JERS 3 R RE R A LA, MR T S E R R
HEALTE AT X P RAFAE , I R 28 B T A 5 A FE AR R Al o Sk SORIILAR D BOIR A T R 4¢
PEFT B9AE 2504 (inclusion) St 25l (exclusion ) i F F 43 T JEAC B 7 AR 040 IATiTA £ T 28
BB Bk A B S e B R PR 5 XU 2 81 ( double movement ) Y [R] I JETT . T 2 WUASUH Al
19 BAEAE G A E A B SR8 T B TR BRI EE ABA HEF 9 R R4 A b 32 S 3
A0 SO R A LR 45 N RSB ALY w1k i, X — R MR E i T, e & i SR ik 3 1
A ] 0 DA 8 81 ) [ S s e ) 5 1 S i B, S A T B A SO o 5 — N R
AT

(D) BEEENAMNFHZRANHSTESHIHR

TR 2K, FEIEA L T IR R G IS B B WAL, SE IR T I R G IR
KA TR ARIEPAFIE, IR T, WS ik A R SR s /R A A A, ik
WA T AR G S s AR At AT AT LAAS W AR B 1) 8 A B, 1 B AR A P 2, AT
MERRG S HIARG AU RS BRI SR SR 5 OC R , AW 5 ZEAE BT i AL
B ) S I FEAKURIAR R B, TR ARG 7 T A AR A Ea A 3 B, 1 AR R R T
DA s i) 7 S5 HNHIIE PR 4 A7, ol B SRR B el O TR A 1) A AL 2 R 3/ LA E R kA5 T
il BEAL B SZH% , 5 IR, Bt o 2% KAt 22 U RE 1 R GE 00 7 Al At T Pk aas A, sl 7o B ik A ML
ARG A S

il FEAL R A 5 R SR B I AR, S BEERS T AR RGO A KA W N TETE
o FBIETEEUA RGEANEH R G Z A LB 45 M AR & BOAR B2, OF e W e 15 T WA R GE = 18] e
HESL A EOR R B S E RSO Z B AR R o BUA RS iE ARE A T H ik s A 4R 14
B TRSR FAR 12 AR G U S o R 4 R A R 2 RBUIA AU 38 S R R T 2 3B A R
XL ARG LR TR A REA R AR T, 5L F W, g AA B SO A R E AR R
Yro sk —BUART If B AR AR, U S LA S8 ik A1 D v 05 M 5 A4 B3 D s i, i 5 ) BB RS e e 5

(13) 1d
(14) ARG S AT, TSI 18] ke (R Pk | [ SE 40 IR0 208 R TR, 508 1 52 4 19 4R 2009 4RI, 5 635
-638 TU, AT LAZ UL ] 513 - STURATIN - Chb 2 5B : MBR R 58 P ORI B (Y 1 1), B 0%, R (BRI R L S
BHRE S SUR) PR R SRR, T AR AL 2012 4R, 25 154 - 181 1L,
(15) ARBOARG S ERGEN BRI RS G R, TSI 2 [ 14 545,59 %,
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58 A AL ARAT R AR Q] Tk D BEME SR A T o s B UL S A, DT
JA R T S B RN (rules of recognition) o 583k i MU 12 4 iy | b BRI LR 5¢ A
SRIESETE N b Ay g ity TN AR R GE i B R AN AE R4t 7 HE o R AR T H A B 3R
AT RIS . X — D0 e A A, IE R B = B S RIL G, OF LABA T =X [ A 56
TR LR R,

18 12036 [ e Sl T Ak S HE R G L AR U0 R a1 Rt 2 By
SRR PSRN DL RS SRR IR R R BOR S i 3 T R R B D RE At 25 1Y
B X — R T K A MR 2T E B T A AR ST RS W BEA B bR ST 18 il SEE T R
A e Z BT LD T 20 Y A5 ol ek o A S, il FLSE A HILIR N IR 1 25 S AR A
FRIEALITE T, AR 1 AF T - AW (BT R) 1] “ P-4 S0 5 P45 R H (PR 42 ) 288 - L
TEULE Py s e 7

S e i, T R A 2 Y H R SRR A R IR ) o X BRI ER
BAE A B 5 (0], R 3R B B B/ A B/ A4 Z R 5K 7, 5 R [ 54 1O ] 45 %
" 5 AEMG O FRIRRE” B SE AR . M A th— R A OC A i/ P45 R/ R 32 FA A
H 3838 3 TEM A /B A H B oSSR S E A T SR TR i R G 1
FUse g pha 55K Ty B R BTG — AU AL G AR ER I e e K ) R L A B A A R L s
(], Ry AN DB ToR 455 35 ) (BRI R 2 DR LR TH A 2 R 2 =X, 3t 17185 22 T e, DTt oA 56 [ S8 v 1Y
RIS TIEASN ) o X IR AR 56 [ B vk R AR AR SR

Y 35 T BROR (T. H. Marshall) X7 R BUAR AT 2 A = AREOR] & S 2 5810 gk V) ] T
EARLIREE T R BUR RS HABAE S DI BE R G Ry 04k, th R 32 - RO E RSB E 8 40 58 1, 18
B EZIEE N KA A B R R S RS Rz i e e B . G EAE AR
[y sk e U0 28 73 1) v s, 7 T 2% R B 5 N IR Z ) Bl S8 58 vk SR JT I B .30, k5 1 36
AL R R AU 7 A 32 20 F B S 18 B R (B — B IE SRR EE TAB TR ) A% O 60, 30 P % o
IS T A DR A AR AR SO (5 DB IE S A5 TABIE 22 I HIAR , 35T BN
RGBT G IR ) e B Y K — R ¢ P IS A e 1 B o Y S ) ¢ AR 2R
(multi — generational synthesis) (19 AE SR I T B 32 — B [ 52 58 138 2o FLACRIAIL ) S B At 25 TR
15 5 HE % (inclusion/exclusion ) B4 7E L2 4

B SV SR A DI s W 2 ST N T B £ 378 7 2 SO ol O S N S B 2 7 S 2 I N
BORIBEEIE X e dn T 036 A 8 B A i B RIBOE 0 R B850, th & da/ w2 HEF 09« BURIYL
AL R LT BRARSE [ SE R A Y BL i, AR TE A 1 DG, D) DA vty i 98 B B M RO i A AR 26 55 32
298 i, AW R B A BOR S SR AR, X — 25 G M B MR SRR A & SRR 1 AT LU i
EHRSG - BUA RGERIMEREAR , AWTUE it I BE RGERIs T IRAE, DA T RGN RN R
G TCRR Y sk B AR, NIk — 20 HE 5 T A2 R DIRE o fLi2 .

(16) Pablo Holmes, The Rhetoric of * Legal Fragmentation’ and lis Discontents Evolutionary Dilemmas in the Constitutional Semantics of Global
Law, 7 Utrecht Law Review 113, 115 (2011).

(17) Id. at 134.

(18) See T. H. Marshall, Citizenship and Social Class (Pluto Press 1987).

(19) ZWiE4 84,5591 111,121 - 139 7T,
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T ZESREUR/B A W 3 SCHESL” X e IR R R BR

e E R R EUAR CRAE , 5 A Al [ 2 S HT A M A BRASUR , 1 DU ] 5 T I 1 S 4
IR B AR A O o X 55 [ ) SEACENE 5 78 HI T G 5 = AE G i FE AR AR, DA Bt K R
il ZE AR 56 2 A P DX 40, T B 1 86 B 456 B L2003 AR 2 v T I ) < 2 BUR AL R, 5
WA A I 20 R TR OGRS BT R 8 205, I B R e AL R A R SR O AT B TS T nh e
Ao BIFE 2 0 3 AR AL, LA B i R iR B 2 94k L R B Ak L o il R AU I BUA BT
AR BESR B B BRI B B0R FAGE , SRR HE— A SR AL BUR AU S 45 H rh Ak i
NIRRT, R AT R AR TCBUR 32 SCIRAS o St R [ 5K 58 78 TE 1A% 58 [ R IR, BB A
B FEAKORI 0 5 BG4 AR HL , ok 2248 1k 3h [ 4 g ) AR b g ik, I 008 o “ 12 BUIA
67 1772 FREEA A BT A SR P 88 G0 SR ZE 1k i [ 0 () 20, (o EC w7 43 5
J7 1 B Oy A AR AL SO T8, TR T Rk & 8 2 S — A glioke B & 400, T DL 3 A v
SR AU RAAS )8 BT 300 43, R TR Hh — AN Ak SRk D Re R A, HELAG 2h 7 o v sr
WAFEPER FEEALE] . BRI ZBOAL” 5 RBORL” Z B RREE T JE OCFR , il LUFR 7 H R AN & ]
TERE N BOR B R 5T Rt 2 2 R 0 B s (9 A [R] g sk b B o T M5 — D TSR, 5 ) 28 [ s 300 119 4
R D7 S A5 A A LSRR L R v i A Ak RIS & I, % 2 H e e DL i H R RS BUA R R
HREER S RS Z AR 5m 145K 77

WEIT 5 =2, Fr L 32 S5 B/ A BUR R & T 28 B 65 815 R R PI KIS R . — i, &5 55
[EISEZE 1 % 0 A8 O 0 R B AL s SO sk AL 2, i M H i 32 U7 (embedded liberalism )
(R, 3 T 92 M 8L BB F i 3 L (new deal liberalism ) %[ (21 55 —J7 i, 7 1960 02 )5,
DL R L B PR SRR T O SO B2 2 B 0/ A BUR TR ZI MU T 36 B B 1 R R ifE e
A5 T2 55 R B 3 25 S 00 28 S T BN AT 3))” (affirmative action ) 58 KR 7, ik ok T 65
X E LA FBR S 2 RBUR AT R B B M AR ES X ELZMMEZEKT,
P - IR IEA IS XS X AN O, B R AR R 4 AR B AL S A B AN A R
SIS0 2 R T A A5 SO LZE S, 38 AT LA B Ak 2 26 5% 1543 B O 24k 00 8 i IE A
&7 22 Al E G A2 IE X (B w2 ) RS, Sl T 28 E R R AR A B A . WA — T
0, TR 2 2 ORI S BOE A R ER 5N, T AR S 47 TR A T 35 1 K 28 32 S ORI
SR R AR AR I BB 1]

5% I 9 ] S8 VR B DR T IR — IS T A M AL 2 & A AR T S — 1 R A [m] e e 2 4t 25 7 4 i AR 3
YRR A B0 22 55 B R RoR , — A REAS [R] B 28 9 R [ (4 SF- S5 0 F SR BT 0 2 48 IF U, &8
TF R F 5 S0k 22 S ANTRIER ], #1022 5R BEAS 76 50— 19 8 IE SEAAUR) 2k P A AYE 2, i L A S R 3=
53k 2ot 3 X Rk F1ReR, B I RE IS A N B FE 1k SCARRIMEGE H il B R Z . X RS

(20) ZULLEE]VEHRET : GEFAL - 38 =5 GURA 4 ) 5P, T 55 EDFAR 1990 4ERR, 56 59 00; [ 8] R/R - MOKAR: (CSEE2AL) , X8
B, Ly R H AL 2005 4R, 55 84 TILL R . See The Paradox of Constitutionalism; Constituent Power and Constitutional Form ( Mar-
tin Loughlin & Neil Walker eds. , Oxford University Press 2008 ).

(21)  AXRWN#MEEH 3,2 W John Ruggie, International Regimes, Transactions, and Change: Embedded Liberalism in the Postwar Eco-
nomic Order, 36 International Organization 379, 415 (1982).

(22) [R]m#E - EPE [P 2ER - BIER : (R, i 2RI ?
AR, EE T L

—ANEGAE X E ), AR, L R Ak 2009

.83 .



GRBCGEFR) 2016 5% 5 4

R IE 5K A7, SEBR B S I T R R AR 2 R D RE L E 3 X T 25 R G0
FEAN A HYF IE. , R BEAS R AN HAb AT 22 R GE D REHE e BOTRIHE 5 X T AN [R] SCAR 0T B 103 2 53 AN
(R IE , WAL BERS A shli R Z U R ERSCH. —J7 i, BEA By R A A M0 e, A F o e d
FUBEA B Oy N i 55 —J7 T, FEkE 23 RFE 5 30k 200 3 SCX PR L 301 B2 22 1], e Rl 68 ) BRI 7
ek AL AR B SC ZR o PRR R IR ) B2 22 ) Ay 5 T, 7 56 T S vk B 1B AR PP SO0 P SRR
D™ BEURA 55 A i DR AP B U S 18] 58 A AN [R] ) A B T 1), A — FR B SE Ik BEME SR R AR P R
ik (23

X—5KFTHY A, L [RIEAS B 1 SC [l R ik i 5 55 s SRR . — 5 THT, 3K 285K ) Sk i
Sk [ SEREACRIAILA BT A & B9 ZE5K0KE BT AT A 1T (population ) -2 0 45 UE A BT A 41 2 Th E 7 R GE A9 N 1E
Bl A3 , LA B AR S B AT BRI B AR (the right to have rights) (24 B ER WAL GERYTH
FEBIAEA W A BUAR S SR, AW KB I A 2 DI RE T R GE - S R AL, X AR LT — R 54
REFFRE AL REMCUZI0E X BIERERFEE L. rREaa k-5 S 0 BUA i %R , 1
INE AL RGEIIRE BT , B R AT ST RAL 2 X PUBOh E KR A BT EAUE R, KL R 22 5F
JE T AR AR, R BN B FARANR T At 2 i —fefl At Ak R 2 B B ] 57 5 5K DX
TG N 5 P AR 2N IR AT BR A B -5 1 IR 355 , o 9 B0 A5 N 10 7 BT A 2 25 TR 9 78 125 TR 475 g
(DA IR AE B R SRR

T DA — T3 T, 33k S5 gt Js e 1 5 [l st el A 301 i B 9 ) oy 2 SOOI IR A N e 98 . A iR
F LR AR EOA E 5 - R T oux L B SEIE AR RE SR 2 b, TE IR SRR B 1 T e S i
PUBiR R G 19 A EAFE A, i R T At AN G — i BEORIET B AL A K
TEBERRSY , PR UE I SR B R AL | P S2 A5 SEIEAL , F DL B O B EGA AU RERE VI BT 55 41
PRI P R AT RGN BAEIR R o IEWIHTSOITA , 3 — 3t i SE AR Bl ——JC 18 2 A
ARV FEA | ——HR S ) T8 2 7 BE 7 WA A AR 125 A AL (juridified ) AL , 1 44
“ZBOALT WA SR ) Gl REA AL B SR BOR AT LUK AT — R A B T Rk
7 IO A SR, M S B FE SEBGA AU 18 Y AR e AR SRR A G AL

X —ARGER A 32 SCRETE ARG, 1 U 3k W BBEHT A ML R0 B A K v S B T Bk Ry
He 3 SCRI2E 5/ A R B0 A BRI K5 T RAE 22 7y i —on Kol ok 7R Z bl . R S w
RGE—=3 6 — 0L, Wik T — AP B B i £ X EZIE LMK T8 X R AL+
I Mtk 2 R E S Z o0 T PR IPUROR , A EOREA B S REE BN AT RESh [n] B7 T AL 2
AR EER o SR JE0A 18 2 O eI I [ 5 Ak 2 Z T ) o0 I e 1 AL, i 1
HEW SR — IR WM TEEAAIE R Z TR R 1 ARG, 5& B [ i 301 58 1 B sz A A2 R
By 230 RS RE A, X — G — W JC2E S T R 2 UK, B s F 2 Ak 2o il i
JiAC R SCAG DA TR] B U LA HELAT IR SRR 2K M M S A B 1 A3 ) o PR BB R ST T4 Y 48—
T R 222 (0] 04 7 Befb & i , B id 30 B S i ARG 2R 485 BUREOIR 814 19 h DM A, B 2245

(23] WTRAZE A O A Se 4o Ve 32 SO BOA BT , 2 UL LA T i DL S 307 - (/e 7 52 S H0E 22 1]« 56 T H R B 2 A [ A R R O
i), B IRPE , =I5 ARt 2003 4ERR, 55 509 - 529 1L,
(24) S UWLLIETDUHE - BUARRE: CHALE SRR IR ) , PRI AR, =115 )5 1 At 2008 4FRL, 25 9 75, See also Seyla Benhabib, The Righis
of Others . Aliens, Residents, and Citizens ( Cambridge University Press 2004 ).
(25)  Gunther Teubner, Constitutional Fragments: Societal Constitutionalism and Globalization 133 ( Oxford University Press 2012). ZR3C
S22 T HRIRBOL R R T 0 P A (RE IR |, RIS
. 84 -
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FEOBARME” A AT RAL S B AU RE T b AL GE S IEAUN I BGA B 5 RE 7 b, AN R 72 38 il i 188 ¢
ZIPkR . PEBETH RAL SRV B2 BOR ZOR A INEM A, 8 [ i 3 SRR R RBURE” SORBES
EARIR

P BE R 4T RO 22 TR 20 D AN R QBRASUR -5 AN [ M AR 2 i) 1) A A o 5%, 8 — Y BLIR
R R EREHRIL LR T IEWRTSCOITE, S8k i 2 JEBUR T ) (S 280 F e A R &
1 Z56k A A ) MIE TS G 1T B0A [ SRR S RE ), TR AACRIAIL ] (RO A AR A A B FAAL
S5 WL QR B HEEOR , WRRTE T BOG SH2 i R, e BR AR 37 T i A2 B iR
P, R B T B RGN — R R AR RS A k. SRR IR 19 S8k BOA B e HE, Sebr
WX T AR 32 SORTE 5890 AR 32 SO A6 BEG 22, EAKHE T B [ R - [ BRBUR 4 57
GERL N ARG — E AR SR AL 2 b ORI 22 B Sl BRI B RS ] Y AR A 23 A IR 2ot
T, LT I R AR A 77 5 RS 9 A e 2 SR Rt 2 o T A A S 61 58 1 T T s 8y PR A3 U0 7 T,
B 5 Tolk 3 7 AU AL DI RE U AL R IR, ATE B 28 R BRI B 2Bt 2 BOE Mt 2
O B Z Baa A" it , O ELE M T Ge i “ Ao RE T IR AR AR AT
FORM AT ML AR . RANRCR” i A s s A AR L Mz BOR L B R, AR T
G AEGE A AR Z 18] B S50 Fm i (B an = AR ™ B9 HE AL RALR IR ) o 58 [ 58 1k 18 A5 AR
TEGAFIEE O 2 A BUE

T 58 7 B ) DRSO AR WA el P oty ) S8 05 B R [ 0 A0 s o 2 2 A A g Ak 2 BRLSE  ANAE
ERRIH ST XS A S E R EIE R REE N AL, sl Rl AESh 32 X (judicial activism ) H1F]
el 3 X (judicial restraint) BEGEFIE . PR3 0C 3 05 22 5/ KR BOR BN LETK T, BER L T AR
N ERAG B AR A 22 23 [R5 00 15 A P 7, S Rt 56 61 98 ok 7 [l 07 AR B b 2 A AL 22 0 4 S5 HETR
s L BT AN . BURSERE R FE AL C 2ok LU 8 BOIR S8 v 19 7 A5 DL se I, B SR ARSE T2 12
PEIE 7 ( constitutional morality ) U A9 BK 17 e 1 30k B , G S BEXE S IF 54 21 o — IE A7 (F8IR
) o RIEEUR TSI PR ORI R TR : — 07 T, BT B A 5 1 A% s U A R A A 2l ] ok
P RIS AN R NEAEAN Rl A 23 25 (8] (4 8 S8 A 45 5 55 —J7 T, o 28 12 FE AR ORI ik B BT i ) TR 47
I3, ] REXF E AR B L BOR AL DI RE R B o FANKCRN™ By BRI 2 I —— I A 28 By
g0 M AR B2l ST i B BOA S0 A S A —— R RE S PUAE vy ML AL AR B P Y
AR A F 1, I B T R A2 A R Rz Baa A ), AT RE P BUC R K BOA AU A B B 3
PR 2, DT o Sz i) BUAR B QB0 28 10 i SEA BRI L 2E A7 4R 2 RS R BE T . X EAEA R
RGO A iy 2 SCS AR A [ 5 S8 1 R IR B BT T A A TR Z a7 26)

EHARK - P22Je (Karl Polanyi) BMES , 5 S B9 H-0 BLBOR 5 28 5/ K [RTBOA X 81k 52 B )
S, SR AR R R s 37 27 R TR G S A R BOA [ 5 T Rtk 2 [E 5/
AN —ZINH o E X T IGB B 2 T, FEARUR 32 2 B S8 E0E £ B RIS AT E R BUE
PARJREIT, MAEREA 20 224 JE A2 5, P Rl 4= B A I s i A [ 4t 22 e 1 R SE i 5 1 231k
PERR (LA BT Rk QA R (BETPAE) XTI A 22 18] g, 2 i E R EOR AU
LEE , AR BUO R SAL 27 RGN T AR RN R ML Z ARG, B BOR—Fh AL 4t
Ok R E S E L BB 07 50, ORI A M R G AR AL e AR i A 2 HE RO 5, T iy e B i e

(26) ZWL7E23 54,459 &,
(27) BT R - P22 e CORFR TR A 257 5 BOARR IR ) , AR X FH PR, #WivT R iRt 2007 4FRR, 55 112 - 115 BT,
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BEATEEREE, SR b TE 1 B T AR TR AL G B 5 1 B 10 ] PN AR 101 3 35 8 AN ok 435 1 HE
FRBYFER . TR —F B HNe 5B LR IR B )T, A Rt i m fkiriz sh ", g R e TE
ORI KE R IR L R SRR [ SR — AN R 1 TR B AR PR DL 2

TSR, BT AR EON T 56 [ S8V A B0 , I TG AE R R IR 25 R GRS I B A
sk A, R R S D U] DR B A T X B S M AR R SR A IRl SR A . TR E A 1960 44X
ZJ5 W RAUS SN OT Y 22 5 N R BOG , DS [ 58V 1Y PS5 DR 4P S DU 7R X 22 S Ak A AR 2L
SRS, T QAT 7 AN [P oA 3 S 2 TR A7 ASUAET Py A (8 o P 32 S 10 2 A A - 25 AR ) 2
S Z ) A P18 ) o SRR 2 AR 53 2R 5 eV BRI 25 RS ELATEAA , © R A SRR Bl Sk Bt
BOMZE 2 EA U #9022 1980 4R J5 43k B H 32 SO0 Tk R 3 3 St ™ (9 FU e, D) B kg ik
S b A 22 SN R BOB AT A Hy 32 SCBR IR L2

AR, BT AR A A R 3R S R BE S TR 55 [ R ORI AR R Bl R4, 22
S/ N A BUA K T 256 B 8 e s LR 09 R AAE " el B T S BUa g SR EELE S
TCBAE R AN FIAURR R 0 5] S5 b o DT X SE TR BUR TR G o MR, BER & T A T i JE vk i
Bl AR g5 A BRAERFBUR A8 DT 3 SO, AT g5 SO/ B0y BOIR 19 S 48 5% 32 SO A & A= 3k L
VAR W . B H AR JE 27 ( constitutional moment) 33t & I BUARE R CHFER T .

XA YA e B T — RS RIS — 5 T, RS L i € (1932 BUA At 232K IE Jont ]
RIGEBOR ST R AL )2 R 7, #6103 80506 B BUR (divided government ) 5 P A% A6 1Y [ 23
(polarized congress) ;1280 * 2 BAE A BNIL" oy T2 Fh 2 Ui B T EANEE I I ) 22 1 1 ELIR BLAS
SRR PR 20 55— 5 I, HH T 28Tk SR AR AR il = 0 0 il Bk e, A 45 3 ) 32 AE A ) Tk I
AR AT, B AR A LB S AN BE Bl 5% D9 A 3R BOIG ) B TS MR A2 vk 5 T 506 PRSORE , 2°
Rt 2 SEGA ER Z M AT R FIEAWPIETE 1, X EZE RIS 1 8% A0 R 2 e (s ) Hhxs
T RGN DI IE : XIS AEIRAT TR WP IR S, 20 1A £ 5 i BOR , i T0EE AR A &
SFJEIN , B 2 R BAUR 5 2R 25 AR L H0NS R 1 2288, R R O34 i vy i, 7 30)

RS [ B R T I PR, AR B T NP G 93 2L, ook B T AR SR Ul R (A 5
EHEZRTE R BRI i BB 1 bt o A BRA TR 58 — T 0 AR 23 A7 501 22 1] ) 4% B3 R B
R B S [ VA AE 56 AL T R N G BUA 2S R A RE T, L B R TR i B TS AL gt
I RE A RESERRTEEIE RO WBUE T, 812 E 32 L7 (constitutional patriotism ) 78 B 45 ] |
F R G B8 B 5546, ASUH AR A FI0HT 1Y 2Bkt 23 RGN RE S X T3¢ 11 26 15 (0 425 ), (] sf o 28
IR R 423k 95 N7 (global poor) ZH A% “ 55 [ 23 H 45145 " (transnational public sphere ) 3 2374 K %} 5&
FEE R —A 0 A A B A I M AR PR, Q2R U, SE E JETE M NI e bk A T2
“fH27 (what) IR AFLAMRAEHLINR B T X5 HE” (who ) ZJEIE BT BE . IXIERL T 20 40 36
TV AT S, Je R, — FLES [ 28 5 S8 ¥ 1) 4 BR AL ) AN W 9 BT 2 b A R 36 1L =X 8T e
T EER AR

AR, 56 E B R ok A T HAREES) BRI A LSS RE T, EAERCE T — S HST R E R
AR A 00 S (8 I e ] (AR HE B R JHC A 48R S A T A MR 22, T o o 79 on 2 L 4l 25 el £k

(28) ZUL[SE]Hhyd - BRI : CBTOBIERRF ) , £ %, i E RIS i Art 2014 42A3, 55 19 -26 1L,

(29)  [A)E 28 543,45 280 5L

(30) [ 36 | DU# /R (BRI ) , PRI, AR AkE 2010 4FAR, 45 58 - 59 B,

(31) [ EImdE - MR PE COE A RUE——RRR A P BOA 28 M A FAIR) , BREHZEIE, il AR Hi MU 2009 44, 55 24 BT,
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JIT R S PR A A T R AR BRI 2 18] A i WA - — 7 T, 28 SR AT B 5 A P 2R e
IRAEA RAEE-F- 252 5 BIBUA L FIAR B A SL BUEEA 5 55— 5T, 2~ 4000 BOR A RE” BT 2R 1Y
FANFLEEIE A OR L)L 2 T AR R AU SR8 T A R 2T B2 Brh 2 SEAROE 13X PR T8 15
R4, AR AE 85 AL A5 R T s b T AR o (LG 2805 Pr I (9 28 A 22 SL T B (45 °F
FZHRE MR E 2R T o IR BB 2 P S S ASOR S U A ] — > il BT A
B R AN T AN ZETE B i AR LD, LUK S TR 4 S DU Xk R 2 A 35 T S EURA 1 o
AR . e IERUR SEIEMFE T BUE 32 L - B R R HE L (Keynesian — Westphalian frame )(3%)
JITEE SR B RAR TR TR MME, AT 22 53 B0E OB A th 32 SCHEAR” (politics of difference — neoliber-
alism frame ) AP A PISNARE , T8 30 48 22 DT 75 FRIH Y B B SERE 2R AE b AT 5 [ A i s =5
(8] i B4R e, 05 B AT PRl fe i e s 1, R O i R A AR JR Bt L BRI B9 Rl AL .

56 [ g vk —Jr AR A b 3 SCHEAL R il 22 08 RGERIHER 1, 53— 07 T SUAR B 22 5 BOA 9 R
N Zooil” SRR IR AR E . th EIRSMENLRZma Y 36 5 JE w2k 25 7 AR 0 “ I 44
AR E A T s — 5 TR AR SR “ AT A7 Lk = I AN W) IR 40 A BEORE A C RASUR WA B 37 %
O, VA5 S 55 22 5 S ) 2 8] 4 5K R AR 45 5 75— 7 TR AEA SR UE” Z J8 0k L IR Rk = 3L e
A E RS RN IE SO MR AN 7 HERY A 4 5 75 BN 2 BIH IR R T BRI 2145
KZRI O 7278 R, AR5 I e s — Ty T ke = SR — BT (integrity ) BT 7E AN [a] B AR i
SRIFIAE R T , TR 5 09 145 S M5 1S5 29 F 7 0 89 IR S8 ) ) i e 47) 1 SN, A J2 LARAH 2 3
BT BN PO BC” S B S DIRE s D — 7 I, SR ek R & T AR S IR i A R X B R
SE BRI A ZE 14 A TE AR IE SCAY [ B i A B BE 77 o TEJ2 A8 X 10 X 2 BUiR AL ™ iy B = < M
P B T 2R P R AR BRI T BRI SRR Bl RBOR MBI BR A L HE A T

RN A = 200 I R 3 LN & RSP VR G DR 1411

HACEE L EHLR B R DG kTR LS BUA RIS BN UL A5 B Ik
AR Bl 5 Rkin B DGR 1 by, DUKRE - IR SR BRI . A X L/ HLAY
T, AR AT LAGE— MRy S [ S8 1 1 L BOR L7 FEpL 5

A E T O R TR AN B G B F o SR A LA 5 [ S vk 5
B DI LD RE  He— B RANMALE B PR BOE S AA IR A 3, il ad T JE i 5 A 14 il
JE 1 5 5 E AL RO R, @S RN R AL 2 DI RE R GE 2 D U | i PR R AL 5 A e s HL =,
AR IERE A BIERR R G R0 2 B0, I PR 2 AU S T AT P R B 3 )
PA“ Db 407 AT 2B i 580 T4 AHEDE AR , LA B X S 8 ply 56 [ 58 vk S LAY B0 - R AR
GE—NE, IEAESE [ [ N 5 RS2 T A R PR T8 Rhik AL bl vhili . AAE 2 TIRE

(32)  [RI¥E 31 5145,%5 8 -9 BT,
(33) A R“YURI X - BTRRA W AEZL” AR , 2 00 31 515,55 12 1,
(34) [l 31 5145, 56 62 WL,
(35)  ZRSCES 4 IR I RBOAR L JEXT R T Z BUA L 1958 SR, R0 43 IR 19 2 BOA AL fatil, WX Rz + R F Rk Lk
I Boa ik ae ek . A RBUA L MR M
(36)  [HlE 2 545,55 159 WL,
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58 A Ky fEg i, BU T BOA AL B T RETE, JY BIE R R Gexs AR R A R (i
DI ) o BT R e kAl 02 A E R ERUN R 5 A BUA R EEEAR” . K&k
RIS VOB A T SRR UIE , 58 AL B i V0] 58 18 57 B JF 3 3508, FA N PR A
fi 2 MR T A IR R TR IR TS 0w rh SO R ), dOE AR T - R AR A
“RBUA” B EFAE AR T X SR AL R B B TE AL, [T AT DL 2SR A i o A A S
B, IR AT DARA XSRS () — A B S AL . EFE— @ R BigR 1 3 E ioE s =l
FHEE TR I AR/ AL VBOA B 5/ RS L AR WLk | A 1 B vk A TR X —
2 SCR WA HH V228 AR 4 < IR S B R TR I 2545, (LI SR T 12 [ml 3kt 3¢ 5] %
1 T8 1 IR B ——B0h EALS EACEMER ST 308 e EEE A R 224k (neo -
medieval ) 5 /K467 ( Balkanization ) & # , ‘& A b F IR 2005 5 R A BCFIRMY  BOA E K 5 T
RORE 25 Z [A) F2 14)  BE AN 2 1, JE AN TR B B RME ™ (R AL R T, AR M 4 A e ) 32 2]
TORIEHSS , B R B AN ARSI Z 0] H PR A 4% | B A FE B A 40—k o 21 EAC - N
AGURIEE ST o AE R RALR TE B EARR T, M A SE B IR A ER F RIE R, IERE K i R ALY
BT 2B, T B E BB S B E L EARE R, aR i, AR E R e
flianfE T 5e IR N ERER T (10 Z e Ak e R Ak, PR B R ZAU ) AN 32 3R AT 0 T4, I8 4, A e
FEVEASF- SR (G 01 2 1 Ty sk A s T 2R R T 224k ( patrimonialization ) FIRE LAY, (re - par-
ticularization ) [ EE B B2 o

CRAEAL” B SRR, A PR T A RS R AL B A 2 Bl AL, T R S 0 R
(particular) 5“ B dAL” (commodification) , 2l “ A" U 2005 iR B B 28 1 A0 52 1) BEA B AY | A
ARG T HESETE” (quasi — constitutional ) A7 . “ T AEIEAN A ok ARGE | BREEEE K
A EPRIR R BRI A b B R 04 PR RN AR —— i R S e R A DD
ARl R TR, DA A A8 R R 25 FRR IR A B A R AR AR o 080 Lo el 25 1 A W) BT = S 1) A BR
NI, H s | SR 2855 s A ) 59 LA R T N A R ek , © 28 ™ kAR 1 R e 20 TBUA -
RGN FERE T TR S R 55 PP PLERI 76 W80 09 B FRMK T, R B8 i w12 o7 A AL i T
FIEEMUEN O FATE AR RS | TR R b o o T 4% S8 09 2875 B R N R R AOU & 30 ZERERREFE |, LA
G R ARERNREIE S, © L TR B vk e B 3 SO M Ao T8 B 3 S i =URE Al . T e 3
B BRIAT IR, WRAUR T RAESOR X TAE 5 1 5 E PRk BRI iR 2 o . A Bl N
12 5 8 [ SR FLBR R (porosity ) MG 6 5 8 12 Bt 1) I 28 Ak, , LA B2 A R AN T K ) i 2 4
e, 330 PR 2 A8 5 ) v R T it A\ B ) R 22 U 1 SE VA AR R 22 v 400 RSN Iy s e A o
EHRERFGAT RENSHE , 2 EE T ERRE SBUA REMNSHIEE ; £ RGN AN/
AP FE, BB AT BRI RGN AR/ AR A R - ER B RS [ - S iR
HEHBURAT = RIMEARES . MEAWIRER I, X — B E 25 0 B ks, AR Sl
K E A EALR ) B A S ORI T R E R S RES ) I RBCEER EMA S
PR AR I P 20 5 A 1 SE v T SR SR T U

X FE L MAEAESE BITHRASOREDA EALS EACEME, 0 AR R A ARSI R

(37)  [AITE 16 514,55 123 Ti,
(38) Martti Koskenniemi, The Politics of International Law—20 Years Later, 20 European Journal of International Law 7, 12 (2009).
(39) [l 16 5145,45 123 1,
(40)  [A7E 25 5145, 55 125 TL.

.88 -



FERFEHAEMFHE  ARE

R, DR R BRETT PIR A T 434k 5 i i ZE I 2540 . 28 B RO 1B RSB 1 ) = AL o3 7 B
P 1 HBUA R G FE R0 BT RIARR T (04T B SRR 55 T VR R0 i) ) 3k 1) = A DA 90 B 4
o SEEAETEUA RG-SR R GGG Hl , DTS2 B8 R AL 09 29, w)VE K Bl BUA
R SEE AT RIS TRl I AR 8 2 S 15 I UE , Sl Wi B S TA I AR S R AR U T A
WA R HAg IR B IR, R SR R IE F R E NN B E5 A A 3 Ak 5 A% RS 5B0A
FE R Z RISV . ek iR A, s 73Xl = A3 7 55 i 4 (A% Jeg , T B 22 8 ) T HORTA
AN ReR A ALY mE PG 32 307 B A ) B REUA A A RS i “ AT B 2 30 B K
AT B PR Ak L TR AR TR 5 i i, 1 LR SR, 42 R T 3 AR I o R ST 1k
AR T4, T EBEIE T 0L R 4 A (stakeholder) Z [A] (R TA R FIR M

K PR G S WAE RS B 2B AL (deformalisation) [ a3, 1550 1Y 76 1 il
B2 [ G855 P02 (conditional programmes “ ISR --- -+ Weeeee 7)) T I AR i U T
PrETE 20 H R EEA, X — A RIS, T 2R KYE B R AT A 00 28 e A R
MR REAE S DR+ R AR NTE G FPE TR 22, R I8 B 191 20 (purposeful programmes ) Xif 25
F153” (blank clause ) ELHEEHFATSC BRI (43 TiTX — 208200 M BARPEIL 78, W) 22 AR 4 22 35
RGA - Was % oA T ek, R FEE M AL A FE S &SI T RENEARIEES
LT, 300 56 [ S8 A R FORG P PR SRR R TR Y

VTR R [ R R P A ik R L 5 BUA R G0 IE M@ LH, AR AL R HE B
Ak FIE A R BRI EOR M A AL U, X — S SR B HARTE T — AR 7 B X
F& 3 (deliberative democracy ) FI%#JZ BUE ( green room politics ) , MK Hi T 1 [F & F M 4% ) B L FHE L BE
T =GR . FEEA TR AN ZAT A IR TR Z 36 0 Sl (s 80, I A W A8 R < filf N2R AT
TN THARZIE” B falk o ARG, 500 58 ik B AT B9 (S5 A Ak G A B9 AL T 37 o F R
W SCASHEAT , IRAE TS Bl —F 20 S R A5 B3 00 L R0 1 L I 28 A i R 545 Bl IR EEE B 7 - B A
AN K EZRARIAE” DR HERE . 7EIXRhE R Rh Al 3N i e =K, s & F i 32 X
B 4 Z R AR, A R AR R E RZBT Al =k, R T — A4 AR W5E L 2 RL
JF A Ay R S AP RIS R, B R AL SR TR — AT DA R IE AL (25 ) 3 S Y I HE SR AR s AR TR S
FHERR S50 . TR T 32 B HREAAUAR 2 3 B AR, ] i ok vty i 5 FA N = WEACRIAS B 1 ™
HR . TN T A 3 R Tk R A AURIAE SR 68 <Rl , 1T 98 S B 8l 3 AN () 425 D RE &R
GEE B VER 25 1 255K (blank clause) BUERKE . 7E3X B, FE T 4R 5 4Ma A (outsourcing) | R i {k
(flexibility) 81 (liquidity ) ISP (temporary ) (R (short — term ) i SERF A= B Rl

I 23 B 52 Pk 5 R KA ] AN B E P, D T BARIBUA PSR 1 T 44k S AU e 5645,
e H g 3 B 0 RIS T, A AT R R o DB R 48 1 5 BB IR IR 5 H R £ FAR IR
PRI 26 53 553 LA e . A ik B 32 B0 S8 1 B HE i 20 JR 40U AR 18 A SR 45/ B 25 T A A &
IR RVFE , A BRI A A T AL 23 75 R B BB 15 48 15 1E S PEIE . B A %F - 357K (Robert Alan

(41)  FRSRBEERAARIE N, PO B CHE 2R B I 1 =B B — 25 RO AR 1 A ST AR B Be (BN Z w0 2 19 tiheg
AR, FEEWF] 20 20 30 4R , I 54 [ S AR R AT BGA BB B (19 28R 28 20 b2 70 4RUR) , =R S5 A &
SCHS SRR O ) R 3 (juristocracy ) BB (20 fiE42 70 4RARE4) o SRS E : (L E KRR R GIIESE MR L) , 8
(PP Elga) 2011 455 1307, 5 31 WL,

(42) AIBUL[R]BEARE - B WrRHE  CRREfTBOEEI) , YR %, T 55 ENA34H 2011 4FAR

(43) A RFMWEA A PNERTE, TS 05 S, [ 14 516,45 220 - 227 U0 [ 48] i Cdh o) ol R AR, i i iR
M 2013 4ERR, 55 124 279 -284 W1,
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Dahl) 75 H: 2250 3 IR F it glixt B W ie B B2 5 26 BB L Wt S BOR 3 1 BT TR ZI0 5347, 1IE 2
T REGE BOR BIAR 425z 3 A 25 8 22 SN R Y BUA 30 51, B8 TR 1 B SCAK A TR]
AN RIS 2k, 3 ik B RS S S8 vk i 3 S LT, A B O 5 T e At s 4 St S HE R AR R 2%
AN FI 25 -5 0 (B A BEAS WG H5 2 BOA R G000 IE M B A R R G A R AR = 2 44

AR RO [ 2 T8 ¥ 1 Hh B, A AN W) 1A AL (individualization ) #2355 sK——2E5K -4 10 A 1 #
HIG A M R G —— R LEUAY T XS 5 A B W 5 AR BB Rl getk, REREK
BURTETE it RS St S HE R Re iR S A5 LA UL BRI ER 4t T B2 R G hg 7 ik
AIHESR R 26 o AR50 — 7T, R A 1Y S S8 I 20 [ I 2 7 “ FAN I T RV JE 4 AL N A &
YA O B [ B (e By — VAR 3 B FERUCH AT RE , i ZEA S 8 e ATE I LS T 58—

Bl AL AR S T01E B 3l R PS50 Bl 18 BEASASUR) A e o S I Ak 2 TR G/ L 2
AT AR ERRFEEI . N Bl R B W A FER S DIRE T RS
I FRARFH AL i 5 BR A ) S8 A DI RE , 3%t mT BEBH At 23 T 45 5+ E 25 HE R 09 ] AL AT EG 16 , A
T PR A B 5 125 i 1) S P 38 ™ ——— (R 4 T AW 7 588 9 114 B AR M (imtegrity ) 2 3 BUYA SR 0] (450 B
PRATBUE 1A 22 00 AL Bt PRTASU IR B, A 080T 11 29 5 P-4 ( check and balance) 1% 58 ] % i , 4 6t
TR FITHEAL I IEA RG0S T 2R G0 DA SN A0/ N JE B (B A FL 3 i il 29 T RAE B R S
FARIGI T E LA T 58, s 1 18 40 3= %8 ply 38 [ 28 12 IR 32 A i i (AL 1) * X6 AN 8 e W 17 1
RS AE LT (R B OB . MRS KRR A B A B A U I S5 R T 58 AR 5 4
LU 5 PRI R EE IO AR B 24 ZAU L], BRI AN T BUR RGEAT) ARG VAT IR 10 1E 2 1
(legitimacy ) [A] 31 ,

7 RAL AR R LBRT Z M) vh 2, G #6128 R I 5 58 1 R JR I A B R I A AR AL, &
P 1A AR EE T E R A IR E S A B R RS AT LLE Y, 7R
FEELD B B & MM R T, RN A BRI RS B R RAE BT, 2B T ARUCRITR R R
R Bk S i, JF R B BOE T A4 A EMARA L ES 5EGA WM ] fe e, 14 R
FERR S A S S ELA 7R S REZ B, A RE < AR B B YA B 5L A SR VR iy, AR RS A
PR IEIE . DU A XU BEBURN 1Y% 5t it B iS850 2, 78 58 B rh A1 T BR 16 A iy HIS
ve - 9f LA S AR 0E Bl T SO AR L T AR PR M AR R T R AL S RATE Bk
P9 A IR, SERB IS TR L —FP AR T DA P2 20 7 3 3 vk 2 i T SO A AR X 2 [ R AL
FI RN T BEMS AR IR ORI S 47 B BLRAH EOWEL FTEME , M AR b e fb — SERU Y I 22 1k
DORRAEAE, AEREH)F 21 A R GEIIRE S, XL E 2 FE T REEZEF RS SHIA &
GO G I RA AL, AR RE AR F EEE AR ER R R A IEE, “ G 58/ 8%
TP BT R RCR/HERCR IR A T A A

FEIEHE R 2T 3 g ), R R R0 S P IS VERG A B 38 . 22 2 I RATE “ ik
67 PR A RE R RS S BUA R YL AT R GH R RE Wi, T2 A/ 4R R X — B R4
FEERA SN . X — BRI A R R TS P, 8 v 8 B 32 L7 (common law constitution-
alism ) B, 75 1980 4FACZ )5 B2l 087 [ i 32 LAk U8, i i) AR i e 107 Fn e akyn 2 7 (LA

(44) ZU[SE]TBHARE - KoK (REBISHIRTT ) , BT, 207 ik 2009 420 [ 56 1 R4S - kR (ZonE LR ERNEE: AR
Liyail) AR SRR AR 2011 4R

(45)  TEIRGA KA N BN R AISR, 2 0] 26 1ER & - GERHEE D , 28 08, RO B2 45 1k 1996 4245, 5 158
167,170,196 - 198 203 Tt ,
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WTO IR 43K 5 5 0 AR R g DL IMF L 7R 22 D123 AR SR 1 A R Rl A 28 et ) oA i
REFILIBIN TR EEORKT 85 E AR A b T sh B A RO 55 40 32 30 B0 BUF A
il PR AT S, LIESL S AR AR 2K 5 BRI o X — B8 AR AL, ) S Bz ad Sk ks Ak 1
6 [ [ PN SE I BUB AT R 32 SORUETDRSY 32 L 1) (46)

FEPSIR G s B9 SERE BOA B9 BERPE” (integrity) BB, SCEIEIL I AAEAL” %, B i
B T AL (disintegration) FBOREHL S EASEHLZ H . RRHZSIIRER S A KL
B, M JE 1k EAGER TR — AR I RE T RGUa R R BARPE” 88770 Tl “3&PRIA)” (interle-
gality) Y PR, ASTH-RESS BT HHBOA — A A LU 3 1 8 — VA HEE & 3T, RIR kPRI A9 )
ZRAL ORIV, , U T AL BRI R AR AL TR FOR AT . EARE TR R A A H AL
Z IR A IR R AR R B R A LU A “ " R . X4 A s ERH 2 T RS A
RIGEACET AT Z G — 1 W (2RI S S, AT Bl T A s/ A A IR L
REHREARIAIABOR R X — Wbl B, AL A7 JE 1k 200 3 30 By 4 X
T EMBRZHNN Ak ARBURF S A P25 TE 5 PRaT 21 B TR ALR ) 19 268 A B e A i, X —
M HRSE A A 2R A AP , S 2 T A A AU Z B TCE H AR 5 Bok” ik PaE)
FEERT R IR PO B R AR EARA 23 R, T AT AR AT 2 R/ A S HE R i BLA AL - 12
AR, WO AL RGN E AL D RE I VR 2 B el . 73X R SO L, i v AR B T B3 5
At 2 RN TERAL G A BT N B A a0 A ARSI fE R . X — " R BT R 2 10
“OhIRIET R SR TREAGE L A T AR ERE AT, B AUBUURAN U & T 45 RO [R] ) D) BE
FGUATH , AL T8 WA R 9 2R GEAT A T W A s i 5 e 3%, DR b I ik ™ e AP ) S8 il 75 S
IR A S HE R SO R A MR A SR AR IR . R BRI AR KB IR L
P R EOLTEEBOA R 2 R TT N S A MR G 25 R FIRE T o “ Ak AL B # R T — Rl S 2 o
AEHPPF B SRS, ERAUR T i Ak B S I AR A [ L RTE v, R A ERUOH— Bk
£ RERILGCE ar Sy R R SR E R L RIS A ARIE S RIS AET R SEA S
SEAL” B T B A SE 1L BUA B AR5

PO BRI T BOR E K Sk R i i

RGNS R RS (7 %) il TR RIZHRE R 48 B A M5 F e BR8] -
i, 3t 32 R BT IE L A DR B S B o BRSO T B BOA R 405 kA R 40 H R AR 1Y
i BE A, 3 AT i 2955 (check and balance ) ) 58 il HA4 LA B AN A S8 19 w1k Ak - —J7 i
LT X RE R GBI KA S (NP == JE 2 T Ay gat ) BB AIL I 5 55— 75 s 2 AN [R]
EAXPiA 2 DI RE RGN AR HER SR8 T B alURIER BB AL . BAUTB AL TR R 2 T RE R
Gie B PE AR R b AR ) A FRARAL S R N TR o AR, IX S8 TS A ST AR IR A ST
RN RIEE B AR R 2 b AR 2 D BE R SR s Mg e mT DL il e — [ 4 LS 2
M AR S RARAR R A IR A — [ PR ) LU A 22l 5 M 1 R I i S Sl A A ik
A 3 S0 e BRBOR 25 U FEA RS, B AU 56 [ 98 i MU RE A8 s A5 LA BR Y 9 A 78

(46) ZUL[ D - FR S (ke TS I vk B FP A A S A1), K-35, o IR A1) 1 Rk 2011 4R R 5 [R)3: 28 5145,
(47)  [RIVE 16 5143, %5 137 1L,
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A,

1AL 18 (evolution ) FI AT i (revolution ) #4 i, 1™ 38 8 6 1 A% 48 (1 W0 A BE A By =X v Ak il
FEVEANE Ay R RSP D) R0 P P DU P 24 2 < VR Al e R, & PRE B M ST v W) M R 11 2R
SFPAPE VR AR P MR, i O R VAR L A B T B0A 20058 3 SRS ik B A T . Amie
SR ZE R R ES SATE B F4E 5, B 0o BT A NBA R0 A e S ok A A R4
REEIFEARAE B4R 2 B, B Rt E R XA & X B X 58 E S gt 728
B AL A AT I IX W RAL G [R) R B 1 38 [ S8 VA 4 BRAL Y XU 3h ) - BOA 1 B9 — Hnd i H o
AeAL S, SN2 EBOA R FE 58 22 J5 6 SCFEVE L =AU 57 VB 5 A w i o A R ) e BR A,
S SE AT LA IRAATRA S S G BRSO AT T 52 1 BORAE e AR ” 5148) e Pe by — i
T S A AR S, RS SRR BUN £ 30 5 & éiz 87 (law and development movement) , LA &
1980 A 5 8 et FLER AT 0 [ B B T e < 2H ZAHE B 1 © 25 44 1 #& 1130) 7 (structural adjustment pro-
grammes ) , >k 3= 2 BRA Y 0 RANE AT AR . BOATEYERETE MBI RYZ B, 48 5 k2 B i T
POl CE ST S /N B i D i 7 R RTINS 1 Rl > SR SV i i 1 DI - R K A A o oS W N
i ) DT RSl E R E Ok A A i —— R B S 418U (WTO) 56 3E [ Hh B2 5 X (NAF-
TA) 5 Sy g RAIL R | ] BRAie 95 4 s ke O (1CSID ) FHIG W358 44 5 ikl 23 FEALAS (ICANN) S5 FA A i
LA, “ mAE AL (anglophile) iy “ 38 1 B B 32 7 AR O IRZI £ 5 1 LB AR AE 2 5K 2 TH
(ALAE A SEFNFANALG] ) 0 SEUEAL HERR , TSI A B 32 A HE0R 1K (technocracy ) T8RRI IE I

SR b 2 B B P S R B B T A TS B, DI B A B 28 12 kY 1Y) 4 T L il
B AT BOR 04 26 [ 6 AT © 856 ) 17 S i 500 B A8 R X6 T 36 ] 2 A 09 BB I SRR SE PR 2 & T
IR T IR P SR TR R A 2 (R TR 2 DL S A T X AL 43 T R
AW S R, BOA Fifn 5L 2 A8 51 2 (8] YR R 4 A AR T 1, T X PR B B (19 — ST X Sz
BT 42 2 ) A T A% et A 8 1) P I 5 =X A YA IR et A |, JE T B 20 1 — P BB ST A
WA TR AR R IAE” Y IR AR S, 28 SR BRI (458 [ PR S AR, SRR IE RS 25
TEEAT IR AL IS X PR S AL G F JE PSS & o

R FE BB R B AR BB B, AU 56 B 8 1 B AGE R iYL, M 53— J2 T Ok
U, 2 = FU7E RO GE 3 5 Az 3l b i 2o & R DLSE [ S8 vk R iE AR I 44 ST IR R AF 5 58
7 AR T ENTH SN BRI R o AL e B S B . AT R R
AL B R X WA A2 R A EY R DIREIE 2 1945 R . YR TEAR TRl 1 22 34t H
BT, 56 [ JEvE I A Bk AR 5 1 RO [ K [ PRAR R By ol - dh gy, DL A 1 F1P45E Cin-
clusion ) M {E 1 2 1Y JEVE R BRIE RS 10 25 1 5 A0 e | [ RE L o 17 58 [ J8 ik A kA i ok 1Y
FIH 5 HERR (exclusion) | ik 1 TH 52 (world society ) 225 30704k #4314 BH 55 187 (52

SR, 356 e R kAL 5 T L e/ A Bk JE e iy B FR T AL 2 ], s B T R B Kk )
FE X T R ERIG DGEEMEBOA RGO R MR, — 7 et 7Ry R iE A, $2

(48] [E)iE 4 5145, 56 223 UL,

(49 WU A - i - R85 - FHENR: AR A ikt S RACRURE) U 4G I 525 o AR A A
412009 4E i, 45 386 —432 Tt ,

(50) ZULyE4 5145, % 138 - 139 1L,

(513 [E)id 4 5145, %6 229 1L,

(52) PRI HAA S HES 2RI AL & T8 I UERR , 2 W Niklas Luhmann, Globalization or World Society: How to Conceive of Mod-
ern Society? 7 International Review of Sociology 67, 79 (1997).
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T BUREGA RG-SR AR B REARE A (RAE 55 — T i, i A o8 ik i A g i ak s A B iy
WAFSN ST, K L BT 60k R e AL L I ARGE Bk R E B, KA
KGR L ITE 7 H TR F SO e, DU BORTEE” AR R, R K BURT 5 IR E
ST RBGE - ERERAIRERGE . XS R BRI R - IREGA A, L
Je R A2 R G S A A R R B IE R R, B =S AT bl S PR, X B R ECT EH
FEREAL AT S | T iR TR o AL T D s e A A S 2, DR e Al R b SR 1 A7 S 4 R 2 1%
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The Strength and Weakness of the U. S. Constitution: Using
“Social Systems Theory” as a Perspective of Observation
Yu Chengfeng

Abstract: The United States Constitution connotes the great potential of the evolution of the
fundamental rights system, which realizes the organic integration of common law principles and
revolution principles by the rights—centered technological development of constitution, and thus makes
the United States achieve historical heights in the construction of national capabilities. The special
“marriage” between neoliberalism and identity/recognition politics has a great impact on the formation
of the postwar American constitutional order of “New Deal”. Not only has the contemporary American
constitution been confronted with an avulsion from inner conflicts, but the traditional constitution
framework of “Westphalia” it depends on is also suffering impacts in the trend of globalization. The
whole world is going through a profound structural change, which indicates the internal crisis of
American constitution mode ” s globalization. Under multiple challenges of privatization, globalization
and managerialism trend, the U. S. Federal Constitution is facing double troubles between de—politicization
and pan—politicalization. The contemporary dilemma of the US Constitution is universally representative,
which requires us to rethink about the legacy of constitutional revolution in the 18th century, and look
for the new driving force for historical advance.

Keywords: social systems theory; privatization of constitution; de—politicization; neoliberalism
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A New Study on the Legal Relationship of Administrative Franchise
Zhai Yi

Abstract ; The Franchisee’ s object should be independent from the interested party and be the new
subject of legal relationship. The object of administrative legal relationship is not a MATTER, but an
ACT of completing the administrative task. The object matter of the administrative franchise is different
from the object. Since it has completed the administrative task that it is with the attribute of public
property which can be divided into the public property of publicly—owned and the public property of
privately—owned, and its legal effect is in that public easements has a priority to the private right, and
there is a limitation on owner’ s maintenance obligation and circulation etc. Administrative subject’ s
multi rights and obligations which were born of this object and subject matter has structured the contents
of the legal relationship. The conclusions of the elaborately study on administrative franchise’ s legal
relationship has the important values in theory and practice.

Keywords : administrative franchise’ s legal relationship ; subject; object; subject matter; contents
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Pursuit the Rule of Law: Hu Shi’ s Understanding
about the Pre-Qin Legalist School
Yu Zhong

Abstract; Hu Shi is a very important person in the history of modern Chinese thought. Hu Shi’ s
understanding about Pre—Qin legalist school is not only a component of Hu Shi’ s thought, but also helps
to rethink about the Chinese rule of law and the Pre—Qin legalist school. Hu Shi learned the Pre—Qin
legalist school through the western academic vision, Hu Shi defined the Pre—Qin legalist school with
“book about the rule of law” and “jurist”. He questioned the name of the Pre—Qin legalist school,
identified the legalist school, differentiated and analyzed the characters of the legalist school, discussed
the philosophy of the legalist school and the logic of the rule of law, summarized the study of
“Han-Fei” , which all have significant meanings in the history of thought. Hu Shi’ s writings about
Pre—Qin legalist school mainly concentrated in around 1917. Looking at the portraits of Pre—Qin legalist
school that Hu Shi painted one hundred years ago, it will not only help follow the philosophy and thought
of Hu Shi, but also help establish a thought reference for the restudy of the rule of law theory in
the future.

Keywords: Hu Shi; Pre—Qin legalism; the rule of law; Jurisprudence ; Han—fei
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The Possibility of Judicial Democracy: Historical Interpretation and
Reflection on People’ s Judicature
Chen Hongjie

Abstract : In the cruel historical periods of revolution, in the urgent need of competing for political
legitimacy, the people’ s regime used the judicial popularization as its important political symbols of
democratic achievements. However, the practice of judicial popularization has inherent political and
technical problems: if the general public who may lack political awareness can fully participate in the
process of judicial decision—making, it may lead to the consequence that the “law” will be coerced by
“public opinion” , which is extremely detrimental to the goal of “transforming society” in the people’ s
regime. Although the “Judiciary Style of Ma Xiwu” successfully created a kind of model practice which
can take “public opinion” into account within the “law” , but the moral demonstration effect and practical
application value of this kind of political model is limited. For the kind of “atypical” practice which may
have a negative effect on the political promotion, it must be hidden in a way that is not visible to the
public. In the binary system where only “Political Model” can have “visibility” , “Individuals” can
hardly present its subjective value and significance, which has resulted in the fact that the judicial
democracy has been suppressed.

Keywords: judicial democracy; the judiciary style of Ma Xiwu; the masses; the binary system;
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Reflections on the Recodification of China Tort Liability Law for
Environmental Pollution and Ecological Destruction
Zhang Xinbao & Wang Yumiao

Abstract: The rules of tort liability for ecological destruction should be provided in the chapter of
Tort Liability in China Civil Code. The new provisions of liability for ecological destruction should adopt
the doctrine of no — fault liability, but in the allocation of burden of proof, reversal of the onus of proof
way. If an environmental tort is committed by multiple tortfeasors, the application scope of joint liability
should be enlarged ,and only in some exceptional cases the doctrine of liability by shares is applied. If
an environmental tort is committed by both legal persons and natural persons, the individuals at fault
and legal persons should bear joint liability. Environmental tort litigations differ from the environmental
civil public interest litigations in their legislative purpose, and the former enjoy the priority right in
compensation to the latter.

Keywords: liability for ecological destruction; joint liability; Durchgriff liability; environmental

civil public interest litigation
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Discussion on the Constitution, Innovation and Improvement
of The General Rules of Civil Law (draft)
Chen Huabin

Abstract ; In the era of early modern and contemporary civil code, the codification styles of Roman
law and Germanic law have two entirely distinct attitudes toward whether to codify the general rules in
the opening chapter of civil code. Establishing the general rules of civil code has both advantages and
disadvantages. Since civil legal act, containing the declaration of will as its crucial element, is the
result of the highest level of extracting the common factor in the whole private law field, it is reasonable
for China to construct the general rules of civil ( private) law, which takes the declaration of will as core
concept, through the process of multi — layered abstraction. Thus, establishing the general rules chapter
in our civil code and zealously codifying the general rules of civil law nowadays deserve an affirmative
appraisal. The legislation of the general rules of civil law is the prior work (the first step) to the
formulation of Chinese civil code. At present, although The General Rules of Civil Law ( drafi) made
public by NPC Standing Committee seems concise, clear and distinct from its structural system, some
provisions for crucial items are absent. For instance, provisions of “the limitation of exercising civil
rights’ and civil obligations” are obvious omissions. Furthermore, The General Rules of Civil Law
(drafi) doesn’ t adopt the concept of ‘legal act’ to replace °civil legal act’ ,and fails to adopt the
concept of ‘ mistake’ on the grounds of features of the new era and rapidly changes of social life but still
adopts the concept and rules system of *gross misunderstanding’ and so on forth. All the omissions
mentioned above should be weighted, modified and improved.

Keywords: the general rules chapter of civil code; The General Rules of Civil Law ( draft) ;

constitution ; innovation; improvement

(RESH: FRH)
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K B0, LS LR AR BT AR AR, X REXGAEZ LR AR
WD) BRI AR B R WBATA ARG R BF A LT AR ERARFTHRGERLY, KX
Bl AR RBAT (B F R GB®A ST, LRAA P Eoh RS, AR AR F 7@
B S HG , IHFRR A ERAECBRELER , R ZHARIE T EANKE LR EEY
RIS TE B EMAT A e b A 3 A6 R 3T B R TR 69 AU S P, KB B 5] A AR

X@ERaX BAFSLE LEFHESEAF AXATAH AERE

=1

2015 4F 11 A 6 H , fEE BRI BE ( Bundestag) 762838 Kk 4 /NN BGBEUARHE Z )5 , LA XT 240
(360 ZEH0)K 233 FEIA 37 ZEF AN AR ) il Fe vk R8RS 217 Z6AB 1T 0 Mk 55 R it
AR L) 325 PO ZH, 42 SCAnR

CRIVE TN E S

PURIAA 8 A5 B 89, 3k 4tk G LA 1S A AR 80, A Z LT A
LIBT3 P

B0 ISP AT, Bk B — P TS L A W R B B £ A
G UE SIS SR

WYOMEBITTERE S & 1 B RGN, % T IR = P ARk X T A AR AT ikt A A RS S
Fr oA AT TPERHE , R E XA SRS R T R E 2 (5 TE . SR, T R BE S8 AR B8 R 12
5 207 RIS T SOTIERR IR A% (M A, 3 [ 50 702 38 0% 2R RLURE B BR A A A T 22 o 91
W, e ETE M A AR R PR ERE S 217 SR BIT R MR e 20 T A RS 5TTAAR
HI SR SV E G o XM ILIIEATT S St O TR DR A 3 I 2 S A AR L A5, AR 3C
NS 18 B SRl 55 PEAE BE 1 R ARIEAT AR AT . R SO Je N 150 217 Z00LE W SLIE T SR SRS TR

w AHHERFDAFABEHI LSt . ASCRRIEHERRG 55 F o 21 vk A 5 R 5 26 3 SOIR TR R (4
5 1 14SFB50015 ) (1) 5 B 2R
(1) s b EELES 217 208 R AR B % R4 BT 1998 4R IEBR
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DR ALY PR B B Y BB, 45 5 18 P 0 Aok 1) ke S B~ U 6 i, AT I IRIIE O AR
FHOR TR 5 217 ZBYSLIEIEAT IR , AR SR L SRS k0 3 B0 4 0 3o

ERRVA - 5=

(—) BREERXITANAAIE

L. axhsasfkE

5 HARVF 22 BRI B AN ), PR A AR AR AL 1 A% LA B R 28 AN HAT R = R 4 A A i
W AR 1751 4R HEHRR ZUOR A (Friedrich der GroBe) RIVE i 1% & L3k A P AR50 A RAT MR MLE
1796 4F, HEHEZN « JUE -ttt (Friedrich Wilhelm IL ) BEER T3 A AR B AGARTT . S5 HLAHNE, 1851 (19545
IR MR AT HARE OB T . 1871 AF fy 2 [ IR vk Mt 4 52 T X — AL 55, B A X
AR EARZB IR L2 B 1945 L0k, FERTRE BRI 48 T BORE RE S HA RS AR KE
ANE AT R FEAS SN MR Bl o A, U TE] 224 A7 2k e S AT W e U3, 4 7 I Rk SO R TR
FIPEAIRA K RN HFRBABETT 9 R F AN, MBI BCRE 283 AT 2 HEBR 70 A A Bl 23 il =2
AR L3 BARTEI Fe A 2 A et ) B D R o A AT~ LA R AT R S BB T A S S R A £ 2y
FE# ) B BT AT A R H B E Z AT REMERY 237,00 ) 3K AR A B R AR R AR B
PEIF HBA S A B AL 2 B LP R BEARATAL AT S5 HR I EEA PG B, ML iR
T BRI, LB S S A A, A AT RS T B AE A S
MFET, I ARG AT R, SO A BA R 2 e 5 M 5 R 45 R M, AN AR UR FFAR R Lo) R, K
P e, e LADASE B /AT AT G MO A N FIEER BORE JRCEEA . — T 1D, s A i 2R, O
ANIRFBERAR I RLE 1A WIBEA] 5 DGR (HRAE FORBRIZ R &, ARG PR E &S0/
AR BB eI 5 55— 7 T, P8 FERRA S 212 4958 1 FO0E , SORR NI, A ToAF DL A SIGE AL
P, U A RWAT A HOE AN AR A B IR ATE A R ARERT, RMEARIEER 23 2558 2 FHI%E 49
ZRE 1A 3 TR RLE AL T, Xt B A WATS AR BB AL PTAR LA IGE IR o SR, AR H0 o el R 3 56
216 7% W ZUBFEAR NI, WARE A H LA TAE LR A I, X5t S 2o A AR E AL SIEVF 215
UL AR TR A Z IR FER N o IR FEA N A AAE W7 1 BA A B 220, A HLUBHEANA
VT A B BT T, 32 BB AR N BRGNS 7 A F A RIAT A, HAN 1 7 ]
BT AR AN ARIER F AT A BHE AT E T RE R 2 BB, AR R TIA A MR R
A LT T X ST i ] R R B B AR, B R AT O AN R R IR R
AR LA, AN AT

2. %% Weha &

WESR FARAT AR BN HAT AT S, ZEPB ENA AR R b, 20 B B AR SE AR S 51T Wl e

(2] Vgl. Rohrbach, Die Beteiligung am Selbstmord nach heutiger Rechtsauffassung und de lege ferenda, 1966, S. 16.

(3] Vgl. nur BT - Drucks. 4/650, S. 35.

(4] Vgl. Schmidhiiuser, Selbstmord und Beteiligung am Selbstmord in strafrechtlicher Sicht, FS — Welzel, 1974, S. 814 ff.

(5] Vgl. Bringewat, Die Strafbarkeit der Beteiligung an fremder Selbsttstung als Grenzproblem der Strafrechtsdogmatik , ZStW 87 (1975), S.
625 ff.

(6] Vgl. nur Kiihl, Strafrecht und Moral — Trennendes und Verbindendes, FS — Schreiber, 2003, S. 964.

(7] Vgl. Neumann, in: Nomos Kommentar, StGB, 4. Aufl. , 2013, Vor § 211 Rn. 38 f.
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F R AR . SFSE b FERE A A 150 4F 0], 78 [ 37 vk — HAE R B RS 517 AT 3 M (e A
Wi L8 1851 4Ry EE IRk Bt O G T A RS ST ML o 76 1871 AF4E [ IR 3 B 11 1
AR, BARAA SRR A RS 5T R E NS0 R , (HZ BN B S 1Y A — e LD
1) 2 M £ S U 1 el AR 7 NS P SRR 1 1 R7 A E N (O RVAT N E i €7 N (SRS E S P N 28 959
PR L0 55 AR, AR L B e A R R S T B0 G B A B RS BT
TP A FEAR U] (100 55— A Tt DU 3 7 A ] 2 SR A 1 e R 620 R AR Tz A 7R
PO b 2R S B B R ORTT 5 Y S0 32 AU 8 3R 5E T SN PR T AR A A TE . AL A
B ERE A RS 51 0 DA AR , AT A0 MU PR, BRAR A RAT AR B AN FF6 1 1L
B S 2 R B Bh At A S0, i i T R IE AR R TE EAT MR RER ISR L) M2 TR, A
A TT I S R TR R B A ROR BRI SRR N R . B IR EIRE AARE H E
POEERRIET., ARG A AAE b5 H B AR A F i . R E AT IR B AR S0 HAD 25 25 , LK
B BT A R A R B R Hee AT RN RE Ak 1k A R T AR RESR I A S 5 H
G AR N X A RIS TSR A USRI B, R RSN HARAE A E
TR PRAE T AR S A, AR T R 25 1R F A e A R 1)

TELE KA R 235 B ok, 200 S Bl A RS Al S 45 e e M SR BOR B2 2 20, — 5, 12
FER 2 C 22 B A H R ek s e it 7 5820 0 Okl . — BLAT D A8 5 oi e s 45 0 =CR I
(14) T FEHECE A2 (4 3 St 1 3RS AT Ry, AR B R R N TR1 R IE AR, -0 PRt 22 3] b 57 LS
TE AN, 7E IR 150 447 B i) 5L, 78 [ ) 0k 52 55 v JF oK Hh SR 0 35 Bl B S AT 50 iS5 B0
VI A BN il o 55— J7 18, P48 AR 43 22 44 v MELAUE IRAT A N8 BT h S HARIT R Z
] B PR DG 2R, T AN B e 008 Y B A R SR B — AR A RS 517 R 10

3. R AL

BARUNE, ARS 51 A E AT TP 00 U2 15 RIS TR A0 o 8 T 0 5 e v 12 Bt
S — TR A F R RS 7E 1952 AR R AN dg - HE B A AR AT, BR fA eA SL55 R DT Bkt A
Azt Sk HAATREN 13X Fh 55 0947 A N TERE S BE 1 A 2R BF AR I BEL Lk -« -« i 00) = 7 >4 67 $18%
AN TR O S, R F R E R A e SRR T, B A WA SR 55 R R L A
ARECE XS Z ARy . 76 1984 A Pe ity 28 A 22 (Wittig — Fall) v RSB 5y 125 Bt 28 = 0] 5 17 1) 22 A
SRR ST ML G2 RN T XA ABEMISRIA R, 2 B AE T A FEPUE B B AT R R BIRE, SRR
NATERA S35 X Z M UARE By, e Ah A A AHREE T-58 323¢ 25 (WLAEANKOAR) MM E A 55 Bk At A A

(8] Vgl. BGHSt 32, 367 (372).

(9] Vgl. F. Neumann, Die Mitwirkung am Suizid als Straftat? 2015, S. 63 ff.

(10] Vgl. RGSt 70, 313.

(11)  Vgl. Eser/Sternberg — Lieben, in: Schionke/Schroder Kommentar, StGB, 29. Aufl. , 2014, Vorbem. § § 211 ff. Rn. 35 m. w. N.

(12)  Vgl. nur BGHSt 32, 367 (371); BGHSt 46, 279 (284).

(13)  Vgl. nur Wessels/Hettinger, Strafrecht BT I, 35. Aufl. , 2011, Rn. 43.

(14) Vgl. Frisch, Tatbestandsmiiges Verhalten und Zurechnung des Erfolgs, 1988, S. 156 ff. ; Sax, Sterbehilfe durch vorzeitigen Abbruch
einer Intensivbehandlung, JZ 1975, S. 146.

(15) Vgl. BGHSt 32, 38 ff. ; BGH GA 1986, 508.

(16] Vgl. BT - Drucks. 4/650, S. 269 f.

(17)  Vgl. BGHSt 2, 150.
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AT Z AT 8 G B T A 2 A O G A B E LR — B0 RIE AR
S5 AR A FEBRAE 1 A A, WA S5 HAE MR B RO 1R 55 19 B -5 73 A T B
IEXPBE NIk g AR, A RIEGE AA B EEZ R T HEEAm . HAREH ERE L
FEFCTOI R A B R 9ok A N ZEAT T30 S B I 1l R A 320 E ACHERR T RIIEARY
VERy S35, 45 WIS RRE DR SC 55 AN 2 i e Ak 7 X Bl DR A 385 B 29 AN ) 200 eI, X6 B AR AN
BHLLE AN TR B B, AN BRI 323 ¢ R ILEARER . — I A A7 o A AT R A R SR A I
AIAEBY , 75— 77 1 SOA Y HHE T4 323 ¢ ZRBYMLE N2 X B A0 E LR, WARE AT IS . SLE,
FAE AR EZE S E S, HOPARE T4 323¢ 8 X LA REFHEC Rk, X A A& A mEH 1k
AN TR, A AN BERT B i AR R A 121 R AR A T I I i e YR B 2 4 A 1k o R W A ik 5
TERTIR A PR A BT RF 137 35, SR, AR5 P FF SRR MR [ 2 i T 50 B R A e H 4
P, PR R 25255 A 20 48 80 ARAQ LUt A & Hufii 1] T 0y, A Z 5 Ml N A R, R
REFI LR . D, B4 20 {H20 80 AR AR, B i e 25 R S i FIRE WA, AR A AR
B E AR TR , N2 HOTE A Ay S8 RS SE 2 A E A ) (), e PR e Ak e SR A A
AR B A E0UE HEER B E 55 (230 2010 47, 588 IR 42 e P W 17X —523% 240 2013
A AR Z KM 7 2: B s ], 2 iy 58 B o 2 15 A0 B0 A EDWEAL, C AR I L)

4. K05

BRI Ab , B = AR LAV L B0 - SO, R e Al N B R AT o By, A B Al
Ttk PEEBC omkBe e 20 22 70 AE A E 2248 L, BRARBCE s 20 B A R A A EAT M,
IR T2, dod 2 B0 A SE A I 25 4 B A 1 200 T 114 ) 36 A [ A IR 4 T X — S 3 A
WHBER AAS S AZAT], M KA A 24T 8 W IR, RN EF G 27 82
FATRE A R AR A T O F ERE B A AR BA RS R FN, AARAE RET 4RI A
o IR 2 3 S RS SRTCH L, RIS, A AR Y B RS WAL T 45 R MA T 9 Nid R A7 o Z Al A
BERR , WOM AR E S R BASET [ 7] fig 28

(D) BHAWBE R REIEI R

W bRTIR, AR A RS 54T A AT, R R S 3k R R R R AR 3L [ A Y
AN o SR, G+ AR AER, P8 B A T IR A TR 4 B — 26 DU Bl At A % 5% B A 2 AR
(BETA Bt D) X Fp 28U AR N A 2R At s B 5 e T AR ORGP, o 1 B 1k 0 T
By B 2R S 1 IO AR 3 N BURF LK S 2380 53T B i s A% 1k v 5 By B R AR R S0k,

(18) Vgl. BGHSt 32, 367 (373 {f.). ZED FHMEEGZRMHAFREEAGEREARELTARNEE, BRYH  EEFEEELR
BB EAEZR DI T H AT I SRS, AT Z 0 ARl o 3560 05 w55 12 g 565 = IR0 =5 77 4 2 A A 4 35 A 5 A 3 I
THER 55 ABENDAHAE A A PR dr ARG B R A B UCERZ BT RAMSE Ry, A5 T HINFH AT,

(19) Vgl. Herzberg, Zur Strafbarkeit der Beteiligung am frei gewihlten Selbstmord, ZStW 91 (1979), S. 565 ff.

[20] Vgl. Owo, Grundkurs Strafrecht — Die einzelnen Delikte, 7. Aufl. ,2005, § 6 Rn. 53.

(21) Vgl. Schneider, in: Miinchener Kommentar, StGB, Band 4, 2. Aufl. , 2012, Vor § § 211 ff. Rn. 81 ff.

(22] Vgl. BGH NJW 1988, 1532.

(23] Vgl. OLG Miinchen NJW 1987, 2940 (2943).

(24) Vgl. StA Miinchen NStZ 2011, 345 (346).

(25) Vgl. LG Deggendorf RDG 2014, 237 (238).

[26] Vgl. BGHSt 24, 342 (343 f.).

(27) Vgl. BGH NJW 2009, 2611.

(28] Vgl. nurBloy, Die Beteiligungsform als Zurechnungstypus im Strafrecht, 1985, S. 147.
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IR RET A 217 Zolk 55 AR A R TR .

1. o= A~ Bh L H)

DAHS Bh N B 28R 5% B BET A BY A ZUR U8 51, o fi 35 44 102 EXIT &5 DIGNITAS pi A4~
FEH . EOREGEIRASE 115 20600 T AR H /5135 B B N B A E A0 R, AR, 76 3 w3k 52
S LN i N = P N O ok B4 Y 3N 7 e E R N E NS I NTR G R E R S Il R S S B R =
SCL29) R E PR AT (RS R ) FE T B VAR 3 = 04 2 e WA 10 38 S oM (9 LA . 3
SO PR S WA B TF L 55, W 5 1/F 2 A0 A REEA TTAE , UIAE &I A i3S By T SE il s 2 i ) I
B NIMHREC T “PET- 2K (Sterbetourismus ) 4+ Zs ZR  HBL, EARR, HIF K A O Wk 55 i3
JR B oA —SERRN [ 5, il 4n, DIGNITAS g 2005 4FAEf8 DR BT i & 1 70 X WA, 7k s64t
AR T, 75 E W G U 4121, 2010 47477, 75 [ A6 T4 Bl 325 ( Sterbehilfe Deutschland e.
Vo) BT, s LA S At B B 74 B AR B A AR IR S5

TEERCT A BT RS SO To R AR B2 i a B 20 7R RE SE L [ 2 H e A,
S S S AR E RN R MR B BT R YT I . IR AN, TR AN WS A R AR B R A 4
e TAE N AR ST T sl 4 o Db St 25 B3, B AT ) 71 )l B A 1S, DA AR 1
1 i 1 S K Y O L N 7N SN 3 T O 53 o e O ) S S S P s o e R e o )
%%, — S BV 444N 50 BT, 1E 304 B AR 4440 200 BT , 28 B 23 51— IR PR 444N 2000 KRG, FFk
LB 2 GUNTE — WG48 7000 Bkt Phas Rl =M it e A X iks . EXSREAS
SARZ R T HITEE B A R RS, A B o B T SRR MR R A 5 2 A LA, TS o
W SCAEAE T IRMER 23 51, PT DA H I D e 23 2% o BN I B AL AR AR 3 Bh 4o A R 4 i 2 34 .
i A G AR E R LU PRI, 2012 45 9 F D i AETERR N T AR IR S SR R AR LAE P&
BT BRS04 90 nBaR R sy Hop B o SR, s — 2 n ek £, & 2%
RIS 253 2 W BURIME . (R, 2014 4F4], Bhss O FERRHEA BT, IR TR 2 2R 453K

BN T 0B B R BRI S S i AR WA B TR AL E . £ BB S B B R R
J& , PhasB e e A i O A AR B R BT I Y . B HIE A 4 5L TR PR AN S R A (]
B EEME R, PRI B AR s o S E Xl A 2 5L, D e T
YEN IR HAE B S iRk, A LS B AU BN 2R 8 R oG R % U0 AR 3 [/ = 515
W, TRNE SR RG . A RNGERSOCREY AR 201 A4, Uha i B e R # (R R S 1
RN A AR AR A TR AT A SRR B A R IR S o RN IRARMEE =0 R — A B
ARG IS BRI 0 25 B L& 2 e A H e A B e g e o OF s b th BE W], &Rl A C
I 2 R A A T A, G AR TC 4R B0 Al 1 B R A B A W i B s AR R A R
B v B S 5 5 UG A A I P 5 2 3 T S22 B i e & RIR B BER 0 A
P E A PRI o AR S T T DR B RO T A B A A i 2 B, DR I R L R e o R T
Tt B B T REPE o AN P 25 03 B AR T 1 R AR B ), DD Ry L B 18— B AR A ] L
B O . 7K B ] 2 J5 8 & O & RS T Hee o 6, h Mg HE 46ty
B A A X P M P 2 4 R R P A R, AR TR A A ahbl. e A
A BhH A LA S 53 B BB IC IR A A A A B R, 25 5t A D PR A BRI A i (61 PR S
ANIBIRERA) B, FE A SR HHERAE DR BIVE Bl 2 ok o FEX — BB, #5723 D1 I B pe e A5 LA A, )

[29) Vgl. Schwarzenegger, in: Basler Kommentar, Strafrecht II, 2. Aufl. , 2007, Art. 115 I. Kriminalstatistik.
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A ER 3, Z A E3h 5o MK R, #i i HAR I R &P . T4 DR A SRSt B AR T Bl
I, Uh oo R 5 2 B AR SR A7 1 T REME , U 23 DUTHAR 84 A R DE , R A R 9 265 D 25 )
HRTE By BAR S . AR =R, ey A AT BN TE R R BE N R AT, 43 51 50 B R AT N Z 0T,
PN T ] LU AR R B 28 7 200 (ARG KU, #5743 R 78 H RIS LE F O 05 @ B AR A B i,
P aid e 1) R S PEARAR R 1 2% 5 300 B 2 [ R o] BB AT 3 A RUBS: . 54 B U th b2 TAE
AGIRERE A C B, W2 TAEN U2 X7 295 1Y 8] 3 25 57 094 et He A /A7 il e B, A
ATE BRI A A BEAEAEY B R ARG 25 51 A BB B AOR G E0E HIT R i FE T2 07 20, e A =
AR BB BR AL . FEIXFE LS , A AR TCIE SR, Z AT i 2s 51 H BN BE Sk Y B8 AR R A5 K 4
PrEl A R A 55 30

#E 2014 45 12 J] 31 | FEESE T B PR 3L0 g8 1 1067 4425 51, oA 162 ATEDp 2B~
AT, 2014 4R [H], 2P BRIy A pll 44 B4 BUS000 T A A%, AR D) A A E P H4ER 69 %, ]
H 24 61% et 3

2. ZEFHIL

RS A R 1EFFTCiEHE F B DIGNITAS FIfE E S8 T Bh b2 il 5530 sl A it B R RS , 7
TS 03 X0 3k 26 [ % B AR B A AR RN R R IR BN 22, PRI i AR R 7 P [ R B 11 2 S k3
BCEORETTE N TAE AT AU B BT . 2006 4F, 112 % DIGNITAS FE 3 i i3 E 73 3L
PR BRI, B9 2K 7 AR SR AR =R M BUR IR A S 288 Ml 55V ) B A% A 4 801 i
HAHLEIAT N . AR E BN ARE ARS 51T AABA T IME (HEGHINS RZA (TR A
BIF ) S0t F R B BEEAEOR] o 42200, BT Bt B AS 10 2 P s s 4k 22 28 A7 A AT g, 1 H 2 1)
HARREEAR RO A AT 58 X T RESR (XS Jr b TR AR Y F R D el 2 Tl RE AR 2 4F A\ al
o S 7 L N S RS A i, LA SR SR A A I 7 HE A O B ), TR R ) A S 0 T AN 17 Ml e
PRIET . A7 XS E P SE T B R BRI AL, TR TO T HERR H TAE N A ESR & R g2 M5 i A A
ARWFER . B, 20 AR E WA as , I Y 7R a5 217 45 S5k A kA R R LA
ERIRBET A W A BTG Bl . ISR MR RLE AR R N A 25 H Y, ol 55 P b ) oA 28 S A3 AL
S0, b FAE LU A IGE R sl 51 4 L 70320 T B UL, S 1 B S SR BTl 5 M St ) B RS B AT
RIEAUAL, IF (FE4ERE B A2 547 0 5 AT ARG8T ) b X 2 T DA T s, A PR R
NIRRT E B RS BAS 51T AAE ST RN, (H IR B A 1 B EREAT LA/
PR, i L i 15 8 v 0 e e 5 32 DB HE 2% AR AH >, I 2 B 487, DRI 7R 10 R 2 1 Bt ( Bundesrat ) 5 1%
BRI Sk, 7E 2006 FE4 TS 66 i 2 [ a8 A\ K 2x(der 66. Deutschen Juristentag) |, 2% 54>
N RWAHZER SR T ROkt 33

I BRI AR 2 I, TR — AF i E2 0 I AR I 45 13 NIRIT N BUR T 2008 4F 32§ 107 b 28 1A 20
UG A AT R B RS T IR ST YA 3 R 5 2006 AR 2 a0 H— L, (A 2 BRI ST YA L T
AR, I3RS ERIE RS 217 45 WOl PR A 22U 5 By A R 3R 7 5650 — 30 - N 1]
b NSRRI A AP BB, B 87 PL Ry 5 RGBS L A 54 T B b = 4F DU A5 I 5E R 2%

(30) Vgl. Saliger, Selbstbestimmung bis zuletzt; Rechtsgutachten zum Verbot organisierter Sterbehilfe, 2015, S. 15 ff.

(31) Vgl. Benzin, Der Ausklang, 2015, S. 9 ff.

(32) Vgl. BR = Drucks. 230/06.

(33) Vgl. Beschliisse 66. Deutscher Juristentag, 2006, Strafrecht, Beschluss IV. 3. a). FpRGEHNy 37 BUP A, 73 B0}, 7 2574,
(34) Vgl. BR - Drucks. 436/1/08.
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H AT T AOE R L ez T L — ST M 2 ST A P R A 4 BB A
B, AERIAR T "B MT LT 2006 AR R ZTF , i 5R A HLE AL ST AT 4 ZUR B RS B AT e 1) 1 4k
T Bz AT A BAL AL, K T SR R IR AT, AR T HE L FURTE AR (P A R i A ik
fito X5 217 FAEFEEINE T AL B PR 2R 057 (B AR A i 45 RO AR R ) AT LAk, i TR SR UEE
RO Y A A B, B PG, Anab S7 v S i 2 (4 AR B A, B RO M R SE T A Bl A
AR RIEA R W R R . B a5 R b g AR D 46 3R tad A, K ik
B AT ST L, ST X PR e , AR 2008 AE AT EE SR RFEAR 1A LS FHRFE AT W AR E
Tl AB )R REE i TR 2 e ) 8L

2010 4F, 3P 22 — R HUCON BURF RT3, RS e RE g 028 217 45 54 AR BIAR o %
SEMLRE , LAARIBOV ™ F 45 0 F A LU 5 o] 18 A 07 U TRt 990 s PR i B Al 1A 2% 9 BIR 55
S A AR A7 30 TR P Y, AL PAR LU A RE R sl 31 0 AR E 47 0 BUE A 5206 1T A
A, WAk =AF AR A IIGET B 511 <0 300 T2 i 52 ) A T 0 P MR 8, i Lt oK RS vt PR T
TAT AR, TR AR TR o

2011 4F, FEIRIBORBUN to 52 B8 B 217 4 POl PEfe Bk AR AR o %8 TR PIIR LI 3R 22 0 1
W, 1207 S IE1A T 2006 4§ 5 A AS , BIAERRE 2618 T Xt AR BIAT A B 7 LAAR 1] . RIS, 51
207 2655 1 RS HLE - 8 R ELHRMY A A BRI B s 41 F R 9, b =4 DU A
A7 2 FOIE AR SR AT A, ELUOA S — 3R B S AR SE R B 5 R R )
AL, A2 A 5T 7OT) i 4R 5 R RE SR T 2006 4F 5 5 sk e R o i 1 BB, O R AR 2008 AEF
2010 4F ({4 58— B i L T S, A AR 5 2 SO BRI T AR ST R (RS SRR BEAE 1k
B BEAR AT ZRONR . FRI EZAE T, %07 SMOR R B A8 B AT 0 B Ol P BT S AN 3R A H
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(35] Vgl. BR - Drucks. 436/08, S. 4.
(36] Vgl. BR - Drucks. 149/10.

(37) Vgl. BT - Drucks. 17/11126.
(38) Vgl. BT - Drucks. 18/5375.

(39] Vgl. BT - Drucks. 18/5376.

(40) Vgl. BT - Drucks. 18/5373.
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(41) Vgl. BGHSt 32, 38 ff.

[42) Vgl. Niestroj, Die rechtliche Bewertung der Selbsttétung und die Strafbarkeit der Suizidbeteiligung, 1983, S. 6.

(43) Vgl. BGH GA 1986, 508.

(44) Vgl. Roxin, Die Abgrenzung von strafloser Suizidteilnahme, strafbarem Totungsdelikt und gerechtfertigter Euthanasie, in: Wolter
(Hrsg. ), 140 Jahre Goltdammer’ s Archiv fiir Strafrecht, 1993, S. 184.

(45) Vgl. Jakobs, Toétung auf Verlangen, Euthanasie und Strafrechtssystem, 1998, S. 22 ff.

(46) Vgl. OLG Niirnberg NJW 2003, 454 f.

(47) Vgl. BGH NJW 2003, 2326 ff.

(48] Vgl. Roxin, Selbstmord durch Einschaltung eines vorsatzlosen Tatmittlers, FS — Otto, 2007, S. 441 ff.

(49) Vgl. BGHSt 19, 135 ff.
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[82] See ECtHR, Case of Gross v. Switzerland ( Appl. no. 67810/10), 14 May 2013, paras. 63 —67.
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H BT B, A AR 52 AR ARSI AR MEH . FRTIR SR By 152 R RS R
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AT A FARII A T B e 7 0B IE SR O R RESE 202 A R HE A EOERSE AR A i, R E
TR 217 A 2 B BB oxt o FRE SR

On the Crime of Repeatedly Intentional Promoting Suicide in Germany
Wang Gang

Abstract: The crime of repeatedly intentional promoting suicide has been established as § 217 of
German Criminal Law in 2015. This rule considers the act of repeatedly intentional promoting suicide as
crime. This legislative work aims at forbidding the activity ( activities) of introducing and helping
suicide’ s groups, and keeping the organized activities of helping suicide within limits, but the traditional
position which advocates that the action of participating in suicide itself cannot be penalized still remains
principally in place. Notwithstanding, this provision has caused a fight among German Criminal scholars.
Dissenters point out that this provision is suspected of breaching the constitution, and have defects in
dogmatic interpretation of criminal law and is questionable when criminal policy is considered. This
legislative work reveals the problems of ignoring the right of citizen autonomy, over — extending penaliza-
tion” s boundary, conjecturing the risk of doer’ s deed and over — estimating the effectiveness of suicide
prevention by utilizing the criminal law, which we should serve as a grave warning.

Keywords: suicide; participating in suicide; repeatedly intentional promoting suicide; suicide

prevention; autonomy

(FHEHH: ¥R

(120 ZILEEY (RO AR TR 8T EF4MR)2014 47 J1 23 7,559 fi.
(23) [ L BT (R AR ALY , 2 AR, PR At 2000 4R, 575 94 BT,

- 189 -



RN T o 2 W P o — A~ He AL e
503 F ORI % %

ER -0

o E AN ARRRET) EHBERFEAR TG F RSB e AE—EREAR
B EMA KA ATHARER T kR e M AR B BB RBAERA X, 5T REMFEHS
HAL e RAR MR EAEZABNMAAZARLZ LN R T AR, B RS BE 2%,
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BV N S B 2 B S S 1 (WIPT) o [ 2 =BT . M, S0t H By
PR AL IO S R (40 2013 47, MG 4 SCA) v R B T A0 T B R 4
& DI GRAT) ) , IATE 3 [T R RS D P B0 e T3 T A I T T T i 2 ()

w R HE T A BRI B0 B O L R R A AT R
(1) PRULHRIRRE A RAT RO Ik - CREM AR o2 HO R IO (] AT ), R AL AU 4R 41 ) 2015 4R 4 71 20 L3 AT fiz.
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ML, (EL R AR X 1A i S, sl I 1R B R AL R s o 3 Tk vl (o B 1l — ) e 22 1) 2 P
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Hh ] R RS  (EMR B S PRI A Ak o DRLIRG, S S S AT DA, BT H I T A T O B9 AR JBORR A, ST
AT 9 5 1R B RTL G 3 S8 BePEFE S DX TR, AT AR 3 [ I 1 B o ik DR ) — S DR, o X 3
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(5) HWRASL BIREET  (CTER <BRA N Tis s B0k (17) > i H) (BSCik[2013]15 5) ,2013 422 J 20
Ho
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(8] Peter Collins, Gambling and the Public Interest 15 ( Praeger Publishers 2003 ) ; I. Nelson Rose, Gambling and the Law 75 ( Gambling
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AR B R 0K — BN S8 B W B, P — O 7 A X — AR, LR AL I T A I T
FIRIA 2 ZR  TAR WMAT AR 2 Vo W AL PR St i B TS R AR . IR 4, RT3 2 KL Bl AL
DAGIE B WP 7 R AT ABRHEH Wy — Pl R R e SR m ik e X B B AN E , 45 1 Thr—
AT g 7 e I ok T AT S R A
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(9] Anthony N. Cabot & Keith C. Miller, The Law of Gambling and Regulated Gaming: Cases and Materials 7 ( Carolina Academic Press
2011).
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(11] Robert C. Hannum & Anthony N. Cabot, Toward Legalization of Poker: The Skill vs. Chance Debate, 13 UNLV Gaming Research & Re-
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(17)  French Supreme Court ( criminal section) ; Cass. Crim. , Nov. 8, 1956 Bull. Crim. , n°® 727.
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- 194 -



BN TR D? MR EEFARBENFL IR

H OV = B R RN . AWPTE R, 2% N QML BUAUR Y N B B AR R AE 20 = IR
IRMNE . AT N, B+ D 5 S —Fh IR, QA7 TIE A D AE 2 AR N RTEXK” , J2& 55 s 2 i A
RGN BB B AFITEBR A S fib e o 21

(B, 76 R SE R AR VR B P 220 X BN Fh S AR RE IR 3 RN IE AL S RCR A AN L . S8 [ A
ZN AR R B ARSI A LRI R B R A M B BEAE A AT S AT I LT, A T
SCIAE s AT AL e o 3B AT— eI, (9 ARl X R 7 22 A5 M AV g AR A TE N 1 FE A
TE B RE LA A, AT AR A i S T AR AR A R A A B R 1 B
FEAEMIFN 58 B F R 8 o5 O L AR 22 i M I AR N 1 5w G 2k, JOF AR 58 2 OT
TS LAy 242 T Bl X o A ) 23

WAt 2 RAXFEBL? BRARIE] Ry 5 8 b L3 AL R, Fy fH 4 S 5N b 50 25 5 B A
1, 25T A 3T SRR RER RIS ERSF AP IR T8 37 S tH A TR D 4R X, AR R L B8 7 2 it
Gl AT JCRH, TAEH $ 0 e LU SR A 2R 18 il BE

G RRRBK DRI Bk AT I2 B 5 M I 5 BN [ i 2 — 76 TR0 AN AT AL 1R R R S 1
HL2x (systematic chance) o UISR—FXEAR B R ESAT AL ER , 5L a] ABEIX FilE X777 R GEPERIbL 2 o
BN 75 B 28 PEALIN & — D BEPLECT S A e, APR IR H BAE B e b 807 B T A3 B LA
AT BB, AN S rh B A RN SV A MO T R BT B SR R BR A REAL N B PE S5 R, IR R R 4L
PEmbLE . N RELE A I R (P10 20 e, Bl ST )R AE ) | (RS Iy A R, AL 6 25
FEANGE , AREAE T LS R AT T A T L FE— 3040 — 30, BT IAAFE RGPl . R
REBR PRI B — R, SRR L2 AR AME R IR, WA By 32 2858 5 BE UM, AN A7 AE T XA
BNTEN  RGEMEMHL S o TSI HD 58 LT A AR R 2 BT R, T LA AT 9 R A — 1k
BRA—FE , B — SR W) A AR A SR /A 2 R B B L I 1 T A L, DR L AP b o il ok A AL
ESSESIHIv NS X ONCYIS 2 N S (52 38

GHE R RBR RIS ER S RN SN L 0 55— AN TR SR A A7 7 58 22 15 B (perfect information)
A JER L, 175 2 7 AR AN 5 42 B (imperfect information) FSEAE 1= o BT 58 4x £ 2 Xt L 2
A7 5 A W R A HA T X6 25 AT 0 BB AT O RERS B L3R . (AR RAML, BUXS T X007 #8 2
— R, B BRI, Y — AT — B B B 53 A — R AN B S DR B . X
Je— Mo fE BRPRAS . BN F s T IR ARER 21 55 SN TR ML, A L RESEAE I, X — A5
2fF BBPRA . A TA G B AU AR AL T 58 215 Bl e HAL 2k

DRI, AR [ S B2 BE i I S5 i 37 (9 T XK, GME i AR SR Bk PR R A9 152 B AL 23 TR, T 1 3
Pl R s 2 AR TRIE T, FEMN IR e i “ WL SR S50, i —SE R e T 1
PHAHD T A JE R AR PRI A L2, TG ME o K R Bk DR BRI AL o o, R P A3

(19)  Gray Rivlin, High Stakes for Poker as a Learning Tool, N.Y. Times, Dec. 12, 2007.

(20) Joseph T. Coyle, Use It or Lose It—Do Efforiful Mental Activities Protect against Dementia? 348 New England Journal of Medicine 2489,
2490 (2003).

(21) Garry J. Smith, The “To Do” Over What to Do about Sports Gambling : Sanitizing a Tainted Activity, in Gambling and Public Policy: In-
ternational Perspective 13, 26 (William R. Eadington & Judy A. Cornelius eds. , University of Nevada Press 1991).

(22] Cabot & Hannum, supra note 14.

(23) California Gaming Law, Regulations, and Resource Information (2015 edition).

- 195 -



GRBCGEFR) 2016 5% 5 4

gy, — SR AT i B ZE AL 2o A 2 A IR 1], AR A0 e 5 v R R BRI ORI BR AL B 5 7E 19
WG, UL 2R A3, BT ZEA I a] R RE FUR S 5 TSN Fh e 2 5 N2 , AN H B E /Y
Yyt

BEREANFEM Hh ST R o HAT R GEVERL 2 A S 05 B A 4RI XK, (0 8 U0 A B2 AR, 2838
RAE < 55— R RS S IR TR0 , T M b o S SR 9O UGS e, DR T B A5 i e 0 B4 5 58—, A R D)
A% MESFXERT , AN S B, T AEMN I 5w 18] .55 o, 285 o 3 I, TR DA Joe s i 1T, 6 e 2 18 67 T2 i B K 5
= BN AT AR, AR T Z [ C 5 AR I, B 50 7 A vh 5, 435 S BB 4 BRI ik, B2
Gy 7 HE R SN F b s BRI, S Ak AT 2 A C AL, HE M RS T 5 A D W A T 56 DY, e B2 A
I, MR S P AR B A A S R AR, B ) LR BB, o n] U KR SEBRAR Il FR A H 2 A
FTHR AN SR IR, 2 AT B L B8 B0 AN D AR TE SR S8 . BN P e iR 2 5 8k 5 I A 6
BRI T HARSUR i B, B 1T B ERATD ZR, T8 4D v AR IR ) R

PR, SRT A TR HD e 2 RE i LS AL A XK, (ML 22 B o ) J80 03 AN AT Z8 00, 8 R
5 EHIE S o SRR, A VR 22 BT AR R B, A T AR AL, B B fR i, ke
HE THUTH AT Z T

RIS F DT A IR - Ak B 2 5

ML L0 87 AT LA B, S84 o S — A HA O PR B ek, & — 5 T A AR, mT LA R R
VERRIR LS 51 sl B 0 1) TR, 55— il SCRAT R R i “ k™, mT LR RS A D W Ay T
o R 2 BOE I A e XA o (EDR: , ZEAC PRI s A1 A W 0 o A IR, T 5 45 [l IO A A AR 3
HATEMN M A M55 H A, RO [R) A 2 SR EUR

(=) EFALET BRI 5

R ZAEFANI P DEAEM I g I XK, VF 22 [E R A AR VPR, (B WA Sk L W 25 19
AN [ P T S0 R 3 3 ) 555 47. 02 Z MU, A TR R i X s T — P i, (EUR R 21 3 ey T4
REP B Y ATER NG IO BR T R ERZ A, T AR A HAB 22 55 1 25 5 BR 7 F 4
REEZE T, B R ) KU R ER APl 2 T T 2 5 A5 R AR . #0522, - Tk £ H
A IR el E 5, BT A il Sk v M) GE A B nT Fe ik o WSRAD 37 i (4 i 3 sl At A DR D e 4
FTHD e g 3t s w2 55 il Sk sAZ 2 X, B ANk o FE T s I8 AT 28R - T EoRs Ui Xk ) £
NAL B A 22 3 i s g4, 9 ELFAE DUAE sl 55 I Q08 I sl 28, AR 9 AR N9 LA i i
( ATERZ W X TR 3 B 7 R e P DR BB B 0 B A3 AN TH) T e s WA R )
i e

WAT AL T ARANAE T I sOlcas 9 B R, AR B BRAE ak, ad BIRF S id . Bl
S LIRS N , 413 P b v SRy it A AR I 25 365020 B e ML E , LA AAE 24 /)N
PNH AR 50 SE5T 26)

(24)  EUECEELZB) 2 3(2) 4 WO 5 A SO, (6 F 0 — 1) 2 2R IR A0 i — 1) i £ T 25 S
(25) North Dakota Century Code § 12.1 -28 =02 (2009).
[26] lowa Code Annotated § 99B.12.

- 196 -



BN TR D? MR EEFARBENFL IR

(D) EBEESHTIHNE TR

A LEHIX VPR LR (pubs or bars) 483 75 Bat S PEFEM +b v, (HIE H , LSS 1R SO0 7 i8R
BORF R ITF AT, I <y AR O TR L

T B A s MUE , RS R X AN SR A AR AR AR R AL BT A 5237 B, W23 BT e B AR Bl A O
T SUBCP R R IRl 75 5 (et (g7 22 4x) 4640)) I Y BT , ELATGEESY LT 251 (1) #EAGZAE BT JC
5 (2) BRI AR AT AT 324 A Bl JOE iz A B el 22 1k 9 N sl ] 52 08 T2 A T
PR NBEAT 5 (3) TR, I AW 25— A~ th — 24 B2 44 108 35 o ORE By FE 20 i 127
B ARNEE IS S E A, U L P SO S O AR B W o 5 AR I 2 B E AR B2 Sl
X, B 1k SR B AR R FE SR, i A B e 5 O WIS i o 5% A 2R PR A LR A A o FE A i
X, B 1A NS B 22 B W A F A o X S8 SR T MRS X 58 A BRI 78 L0 SR Je At 2SS RO B, B 1
XL TR £ T B W R8T

S [ 9 2 fap AN FRVFAE AR A PR AT U N A T N se AL S VR TR, (B R HEA T 30T W), B 2 AT
WCHRA S B sl 55 9 SN B, 2 S5 E R IR AR T 21 %, DURAE 24 /it A R AN Fli i 50 56
TS SR E BB L M A, AR LV S AR SR R (B SRV IR S0 LAS B AR AT
A BT B s Al Y G Ak (200 33 26 7™ A VR AR R E SR A b HEBR TR 228 5 T N S it 52
PERER A 55 B9 AT REVE . 14N, anSRap i BoA OB A 3 T (B D D 3R Bt A2 PR R S B i e 5 | 1 S 2
N NI i 7T AR B 2B 42 IR 1 2 N Ak 3, AU AR 21 1 (e A A, 0 1 SR (L 1R
1255 3 e (44T S 1 14

FESEIE , FH5A TR R A 0 HpsgH 0 v , 7 B~y W MR < 1) R, 3 44 B B3 R F 1 S 1)
BRI S Db, W9IE A K 00 B TE A ST 100 ek , 4 /b v i i i R A AN 15 100 BE5% %
IR Gk i DU R L A BAT R AR T . 5350 IR AU 3%, Bl INA IR 2R 2 5
NSRS AG S , BMES 5 N A B SCAHAT L0

Pe[E A SRV T TRYTEIN M se AR AR B, (EUR: SR VAR RAT AR SC PR ) 23 SR AR (members” clubs) il
RV ARIR R A (commercial clubs) BUE N Fh v, FriF 2 SEIRHR , J248 s SRR T Sz A 4R R, 191
AN TSR RS s BT R AR R TR, S48 Wz 9 A EAT R B A 5, 4] n 30 i e AR AR R4 . FEiX
SEAR AR IR DTAE I 1 o2, [RVREAT WA TE AR B BRI o RAR L, B N A Joy B9 I AN R A 10 9%, AR
TR S TE AN 250 S8 , A A ) BT AR RS 1000 Je8% ; S5l 4 Jmy A5 i 250 gk 31

(=) BESIFET BB EM P

VU7 E AR LAZEE H A sl o AR E A 20 200530 H AT 2 SR Hb v LR T — T, {51 7 5 [
FRRR %1 ZE M, F0 5 LU SRR AR SR A% 1, (5 Fe i o AT AR A AR 2 A 20 400 5 5k H T ZH 2L b
SCHEBE . PR BRI GLVELEE « 56 [ [E SRR ROIR AT 41 80 B s B 21 U & A sk 4l
ZU A DR 5 AR AR BT 5 sl & S AR B A H BT s A R AR B 2L, X BB BUA AT 5 LR 464

(27) FWHEERB) 5 3(3) &,

(28] Towa Code sections 99B.6, § 123.49(2)(a), § 123.50(2), and 481 lTowa Administrative Code.

(29) Title 18 Criminal Code: Article 10 Gambling.

(30] The Gambling Commission of the United Kingdom, Poker in Pubs: Advice on Allowing Poker in Alcohol Licensed Premises, October 2012.

(31)] The Gambling Commission of the United Kingdom, Advice on Gaming in Clubs and Alcohol Licensed Premises: Gambling Act 2005, Sep-
tember 2008.

- 197 -



GRBCGEFR) 2016 5% 5 4

TSR % ZEIM L7 I3 4 22 A W AR 5 DT 3l B 3 B ST s AS V) CIRAS VP L7 20 2 — 2 Y
A A FE T EAR AP R BT R TR SR ) s S EeR i AS A 25 S0 (AR G B b A BR ) , A K —
ARSI LU TEAAG T =0k BT 5T LU TR T ST ™ 4 B ML, 6435 LU R AR B ) AU X L 3%
AN IEDR 32

INEER I (British Columbia) tL AL VF A 2 B AR B F H (UM LU ST LT . %48 WEGR T IR
AR BOR 5 Pk R & 1T 28 I BRI PE R D 58 EBR A A T — AR ERL Sy, X 28 I0 ST sh 4 1
TR o 2B EORAT 58—, W Z0UAE LU B B 1) % BOR 5 PR35 Ja) 3 $1 52 37 2l $hH (The
Poker Even Licensee) ;25 ., lW3E5E 12 4> H AR 52 3, — A3 B8 FrRE2E I 09 3R K PR B 4
SR S A — U 5 =, EBRAA A /NI RY « B 44 23R IS TR 3 e 22 100 JINTT, B IRHS
AT 100 24238 B S Y S5 8 M EA TS 2000 TN, 44 238 102 8 M HA T
1000 G, FE I E RIS S A BIYLARRZ 10000 filG, 4 12 4~ H #tBE A B 2 24 20000 it
FINE R AT CREBRAN) AT B 25% ;55 DU, w2545 A 51 ST DR O M SRR , 12
1) 2 EE VA 5 A LU B AU, RO A5 8L, A SRV AR AR B 9 NS0, 45 45 5 58 T, AR R P
JEABEREAT) S E A, BUE A WA 5 HLE ; SN, AT 5 W 55 P R A 1T 25 0 A 2ROR IR R, 1
ALK PHIE JR T DL B {52l s B D o 5 Sl PR A8 A B 2% P sl BRI (9 25 1 5 VR &5 TRORZ Tk P
7 T TR A A 53— TR E AR

(M) B M e B IR ED 4RAEE (card rooms ) S 3% I RO #1532

— B, AR AT EIN F b N E D I, LI B LR R, D) T B A AR AR
SEA IR SRR

DRI ACVETF I T IR AR R A0 $5 A [ b 288 1% 2R R X , 3k SRR R A 2 T 7, 32 B BUR
FERS VR o N S5E A SR E N SRR IT IR AR, (R BT ARAS IR 4R S0l 5 K B PRI i 48 T
PHAL SEVFITINARAR , [ A0 a0 0 AR AT AT 4 1) 00 i B9 R R, LA G ST 3t Dy SR il G ) A o L 3 153
O A IR 1o A AR T I | T R B MHAAT S B AT A A i AR, R 2
JER AR BB AR AR AR AN R 28 B34 SC T AR R A Y W o A A 4 A T8t , TR 4 ML 4R
AL B I T, 2N AOAF e R s (R B, g — Lo JOE 67 (9 e, T e (R AR R T X S Tl
K BTN, 275 VA B IR 55 B, = 5 SV Sk R Sk A9 L, = SR VRS OF, R TE AU
AP BRI, S FOVF AR, S5 A A — M o

ZRAFIUT , FEINFD S8 T 37 ( casino ) INBYIEXE, VF2 WA LTI . Sl BUF AR
D vE A A TEMIFN LI T ANl , S I e 22 DB 37006 2 1) B2 A8 ARl 4 s =, B Lk W Sk ad 22,
SRR I 7, 45 I 2 A i )

NI E T R A A S AL EOR

SN R — AT ZA A 2 G, TR A DS IR L TR S A OC R A L BOR , Bk

(32) Attorney General of the State of Massachusetts, Advisory on Poker Tournaments, June 30, 2005.
(33) Cabot & Miller, supra note 9, at 587.

(34) S UERR: QRITER GG , AR R 2013 4R, 55 68 - 73 11,

(35) Nevada Gaming Board, Regulation 23 : Card Games.

- 198 -



BN TR D? MR EEFARBENFL IR

FUFEM by, FORAHER N P (O T I BRI ) 2 5 0 B AR FVA o + MDA i e ) (¢
(20053 5 ) 23 [ Ak B 1170 A0 1) B BRSO, LS LR BN 2 ELRR B R R b o, (HL 55 A€ 7
MR Ve A W AT BRI C R o AR HLE - AN LUER H B, FEA7 A/ 5 I ) ok ) 90 2R 05 30
AR AR LR R 2500 O 7 o HOWSCE 5 1) 3 BT R IR 55 21 FH 00 22 8 AT 2 45 AN U IR b .7 A 22368
< TN PP AP 38" PR T E N AT A TR > ) (AR (2012)54 5) BHERIK T X
TEINFPSC AT, BRSSO PN AR, (B S 1 Fe Bl AT B A LGRS INMEAR AL, B RN
COTEINFNSEARARER LA RN T Bk 4 i A4 O e B R S N L TRAIE S R
WO A O ibsr mE AR, AU il Sk A (9470, B IAE A

AR B FE RN A 2R A 2 52 SRR Rk DA TR, Sy A I P M T 7 R I R 1 T
—ERIHAE . AEPIADSCAFSZ AR D RE BT B, A7 3L T B, S Al RES | A — 26 5 gk e (14 28 SL
FEL, B — A & BB P se e XI5 A VF? (B LA R ACAE 2 Bl BURE M 1 5, B0
AR, BT BN K, 42 R P i A R AR, AR AT LA R D S W 1l (AR R EE T
ARZ T BUEA FR AW, X T2 SR JE T W . 56 T A a2 AT ke A
o IEE I GRS B 7 ARUERAT A7 O = IR TR i RE R S AR ENE S, RA
Ml Sk A B RN SENE A R Y WA E W RN — A A ALBUEM R g LE 3R, S H &
BN A Bl DL BLG HOCEA I A IS sl AR I ), (3228 RIS B il 2k A
R, AN A BhIZ L3R, AR K A C BRI . X AN e RIEE R i, 2B AL A I E
7 S0, AR PN F R ST AR ARER” AN D rpfih Sk M) 9 RO 22 3R 00 A B, RIS LB D I i X2
TERE LT PEMN e ABIR AR A LA AAAE? AR AL R B 5187 WAk nvf HAr7e, X
UNART 55 1 1 A8 AR A S MRt A i DA Sk U ) PRI E 2

ST RPN D v A I SR A5 W TP A OU TR 1 S5, SE 38 A, T 0 T8 H b me gk i 5 A LR
JO7 21 H 2 A R R TERL S e

G, FEM AN S A —E A IE RN, 3 N 2 Fe VR AA N3 BT A B b o T XK, {EL R >4 2R A T
X AT — 5 8 BE A A 1 (regulate ) , By 11 I35 28 Rl )P 40 W8 100006 30 o R BB ) A5 S 85 e T LA
15 : S 5 A2 4 U B R T 26 U], S eV 28 P O AN BB N, LB G828
W 1537 1 s HEUE BATAT AAHh Sk A, AT YCBCHA 3% 5 AN 0 o5 1k B9 5K 5 ) 2% g IR il
E RN 4 B RUA

BN S A B | /A S R 2 ) E NN 50 A S U LY D P/AS SR S IR /N T INTS R 7N 7 SUBE
B KGRV AR A HBEA RIS G o URAE A ARTF IR 38 N BN Fh ok, BER 8 2258
WO RAEM P A — DB ) A FRVF A AR A EA BB ], BOR AR ARSI, AR iR R s
(] P 2 A 373 I Do M b s i X, DR 48 1k 2R Rl e 2 ShE A A HE A . 3% T FA N 37 BT 1
A, A RO 2 3 ] T AR R iR AR

FHUC, T N Y B AE 1R T 1A PR AP se BRI SR AR MUESR BRI 227 . X RIRUR IR &
BYEFUEI A, R 2R ——UER AR e —— 2l R WA A . BTLL, LTI S8R se (R AR R 52
Bt bR, AN SV HAAAE o — R A AR R mT LU A DR AR T T8 6 AR 10 3 Bl (1) BT A7 % Sk 1Y
JA RS ) S (H L TG RN D s ARAR TR AR A L I BE o 17 L, 3 15t 3 R AR 2 P < 4 A /D 1 I
Pk k™ B AR SIEA T T, A0 IR G O A2 < R RO, AN AR T 2 o

e, R AE A B RS P L R A AL ZEE O H A RO TE b vg LB, 25 1 A A 4]

- 199 -




GRBCGEFR) 2016 5% 5 4

TEMFNSERTE . FEIN TP B “ WEREE” AN E RV RA R AR 0 R R TR, oy [ SR A8 B
2Bz, ERRINAT 5 —  WRARTEM b o B R IR PRS2 S A B T AR A iz 3l )
RN IS R T BRI R B BTG RS A s R — R, TR S IE A, R
(R A IE TR VR, AN 2 9% B A L2 TR ARG b [R) I, 3 1 0 24 X T P8 M b 52 K38
1) 2 B BELEE , X PE H b r R TR AL ZUR ML BT, B35 3 i 4 21 RN | 373 i 25 Wil 7 P20 Y
ML, PR UE R — U R A SEH MR )Rl D H A A 2 ORI T, W 4 w2 1 (b
yoiz SV I (A7) ) B 2AE TA s M2, vl DITE RS R A 2R e O J6aE 17 LIsE

R , B 0 T AT LIRSk o 3, AR 2 Sk, 2R OO Ui BE AT o A
Xo RAEAIEEADHLRA, K VNEH—ET, —J7 i 7 RARIE R BB ARIE3h, 75— Jr it
MELISCE R A BIRCR  FEAE—FE G 2, — VIR IH . P B Rl iR e v AN LUER H By Al A b
YRR T B R P B RO (BT T W A JE 3, DAL Ay <Al A /W W e 4 2
IRIE B S O B W 0 R, A RAS I LA ) , 72 ) A R pUARE AN AP ) W 1R 2l , 1A A B Ak B Y
b2l FE O 25 T T T T ) R R ) b 5 5 AR AR A A VR A o B2 5 A SR
Ho X TREM AP ET T, N7 45 A AR P W B A9 SO R A, RS 28 1 AN AT, T2
EEXFLLSVEEM PP FE R H B A BRSO, 25T — 2 RO, fe O AR 3 11 14 4 Jo pl by T A il A 25 2R
T Eh e B TR

Is Poker Gambling? A Comparative Study of Gaming Laws and Public Policies
Wang Changbin
Abstract: The discussion on whether poker such as Texas Hold’ em is a recreational activity, a
competitive game or a type of gambling lies in the uncertainty of the definition of gambling and different
standards and methods used to measure whether chance or skill plays a greater role in determining the
outcome of the game. Compared with the games of skill such as chess, chance plays a more significant
role in poker because of its systematic chance and incomplete information in the game. Characterized by
the stronger psychological confrontation between the players, money binding, easy to learn and to
spread, poker is easier to become a tool of mass gambling compared with other card games such as
bridge. The western countries usually permit social and charitable poker games as well as the ones in
private places under certain conditions, but prohibit the specialized establishment of poker clubs. A few
jurisdictions legalize poker and permit playing poker in card rooms or casinos. China has not yet set
clear public policies in poker playing, nor in general gambling, thus needs to make intricately detailed
laws and regulations to keep poker playing in the right track.
Keywords: sports betting; the three elements of gambling; predominance test; social gaming;

gaming law and public policy
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